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Court of Appeals of the District of Columbia 


No. 6076. j 

Louis 0. Hodges, Junior, Committee, Appellant, 

vs. 

Lorain Anderson. 


a Supreme Court of the District of Columbia. 

Lunacv. No. 11577. 

* 

i 

In re Cynthia G. Anderson, Lunatic. 

United States of America, 

District of Columbia , $s: 

Be it remembered, That in the Supreme Coiyrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had in the above- 
entitled cause, to wit: 

1 Filed Dec. 21, 1026. | 

j 

In the Supreme Court of the District of Columbia. 

In Lunacv. 

No. 11577, Docket —. 

In re Cynthia G. Anderson, Lunatic, j 

Know all Men by these Presents, That whereas the un¬ 
dersigned Lorain Anderson has been duly appointed, by 
decree of the Supreme Court of the District of Columbia 
made on the 18th day of December, 1926, in t[he above- 
entitled cause therein pending, committee of the pjerson and 
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estate of Cynthia G. Anderson and required by order dated 
December 18, 192(5 to give an undertaking, under seal, in 
the maximum amount of Seven Thousand ($7,000.00) dol¬ 
lars, fixed bv the Court, conditioned as bv law and said 
decree required: And whereas the condition of this under¬ 
taking is that the said Lorain Anderson shall well and truly 
perform his duties <is such committee and in all things obey 
such order and decree as the Court shall make in the 
premises: 

We, therefore, the undersigned, Lorain Anderson, as 
principal, and United States Fidelity and Guaranty Com¬ 
pany, as surety, appearing and submitting to the jurisdic¬ 
tion of the Court, herebv undertake for ourselves and each 
of us, our and each of our heirs, executors, administrators, 
successors, and assigns to abide by and perform the decree 
of the Court in the premises, and do further agree that 
upon default by the said principal in any of the conditions 
hereof, the damages, not exceeding the sum aforesaid, may 
be ascertained in such manner as the Court shall direct ; 
that the Court may give judgment hereon in favor of any 
person thereby aggrieved against us for the damages suf¬ 
fered or sustained by such aggrieved party and that such 
judgment may be rendered in said cause against all or any 
of us whose names are hereto signed: 

LORAIN ANDERSON, [seal!. 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, [seal.] 

By LEE B. MOSHER, [seal.] 

Attorney-in-fact . 

Signed, sealed, and delivered in the presence of 
GEO. HAMILTON SCHWINN. 

ELLEN KANE. 

Approved this 21st dav of December, 1926. 

F. L. SIDDONS, 
Justice, S. C., D. C. 

Surety qualified. 

FRANK E. CUNNINGHAM, 

Clerk, 

By BUHRMAN, 

Ass f t Clerk. 
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2 Filed Nov. 28,1930. 

Report under Equity Rule No. 69. 

The report of Lorain Anderson, Committee, appointed 
bv order of Court in the above-entitled case, on the 18" dav 
of Dec., 1926, respectfully shows: 

That the estate now consists of the following property: 

Cash $- 

No. Book 105,659. Deposited in—$441.43—National Sav¬ 
ings & Trust Co., Wash., D. C., Bank, in the name of Lorain 
Anderson, Committee. 

Deposited in—$15.88—Peoples First Nat’n’l, Charles¬ 
ton, S. C., Bank, in the name of Cynthia G. Anderson. 

Deposited in—$262.84—First Nat’l Bank, Bradenton, 
Fla., Bank, in the name of Cynthia G. Anderson. 


Real Estate. 


I vocation. 


Assessed value 
[for taxes. 


Boone, Iowa. $1,150.00 

Bradenton, Florida .City, $15,200.00 

County, 3,800 

Real Estate Notes Secured bv First Trusts. 

.. Amount 

Location of realty. of note. Maker's name. Date of maturity. 

16th & K Streets $4,500.00 Harry Ward- Was j Mch. 14, 


N. W., The 
Carlton, Wash¬ 
ington, D. C. 


man and 
T li o m a s 
Bones. 


1930. Tried 
to obtain 
Court - s per¬ 
mission to re¬ 
invest in sim¬ 
ilar .security, 
but have 
not heard. 
Apparently 
done as inter¬ 
est continues.* 
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(’hattels. 

Jewelry, silverware & personal effects about $1,000.00. 

Bonds. 


Amount of Maturity of 

Name of obliiror. No. of bond. bond. bond. 


Stocks. 


No. and cla>s 
of shares. 

7 preferred 

128 common 
3. class not 
known 


Certificates Par Date of 

Name of company. nos. value, certificate. 

Florida Power & 

Light Co. 100 . 

Gandv Bridge Co. 2877 & 2878 none . 

Pennsylvania 

R. R. Co.P-18566 50 26 Julv 

1933 
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Miscellaneous. 


The penalty of my bond is $7,000. 

It was tiled on the — day of Dec., 1926. 

The surety is IT. S. Fidelity & Guaranty Co. 

• * * 

At the time of filing the bond the value of the estate was 
$-. See petition. 

Note.— This report should show whether the trust moneys 
or securities referred to herein were received by you in 
the same form as parts of the trust estate, or are invest¬ 
ments made bv vou. 

Original form unless Wardman-Bones note reinvested 
bv Court’s permission. 

" (Signature of Committee) LORAIN ANDERSON, 

Committee, 

(Street and No.) Naval Ammunition Depot, 
(City) Kuahua Island, Oahu, T. H. 
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Territory of Hawaii, 

County of Honolulu, to wit: 

I hereby certify that on this 17th dav of November, 1930, 
personally appeared before me Lorain Anderson and made 
oath in due form, of law that the matters and facts stated 
in the foregoing* report are true as therein set forth. 
[notarial SEAL.J HILTON C. WALTERS, 

Notary Public, First Judicial Dist. 


n 


Supreme Court of the District of Columbia. 


Office of the Auditor. 

Washington, D. C., December 

National Savings and Trust Company, 
Washington, D. C. 

Gentlemen : 


2, 1930. 


r. 


In re Cynthia G. Anderson, Lunatic. Lunacy No. 11,577. 

In the name of Lorain Anderson, Committee. 

Under the provisions of the 69th Equity Rule, it is re¬ 
quested that you inform me as to the balance to Ithe credit 
of the above-mentioned account, on the books of your bank 
as of November 17, 1930. [ 

For your convenience in replying, this form may be re¬ 
turned to me with the information requested, ov^r the sig¬ 
nature of an officer of your bank. An addressed penalty 
envelope is enclosed, which requires no postage. 

Verv trulv vours, 

A. LEFTWICH SINCLAIR. 

Auditor. 

AMT. 

Washington, D. C., Dec.j2, 1930. 

(Pate.) 

., with the 

information that the balance to the credit of the above- 
mentioned account on the books of this bank as of date of 
November 17, 1930, is $1,217.40. 

NATIONAL SAVINGS AND TRUST COM¬ 
PANY, WASHINGTON, 1). C., Bank, 

Bv (Title) C. C. LAMBORN, Treas. 


Returned to the Auditor, Supreme Court, I). Cj 
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Petition of Lorain Anderson. 


Filed Juno 1, 1931. 


The petition of Lorain Anderson respectfully shows the 
Court: 


1. That on December IS, 1926 this petitioner was ap¬ 
pointed Committee of the person and estate of Cynthia G. 
Anderson, who was then the wife of the petitioner. 

2. That this petitioner has discharged his duties as Com¬ 
mittee to the best of his ability and filed required reports 
and accounts in Court, but that by reason of this petitioner 
being an officer in the United States Navy, with frequent 
changes of station, it has been exceedingly difficult for him 
to give proper attention to the discharge of this trust: and 
furthermore petitioner invites the Court’s attention to the 
fact that in December, 1927 petitioner obtained an absolute 
divorce from said Cvnthia G. Anderson, and since that time 
this petitioner has remarried. 

3. That for the reasons as above set forth this petitioner 
has been anxious for a long time past to be relieved of this 


trust and has so informed Admiral Perry Garst, father of 
said Cynthia G. Anderson, and that in the summer of 1930 
petitioner received a letter from the Trust Officer of the 
Commercial National Bank, Washington, D. C., written 
at the suggestion of Admiral Garst and inquiring whether 
the petitioner would resign as Committee so that the said 
Bank could be appointed as Committee of the estate, and a 
sister of the ward be appointed as Committee of her per¬ 
son: to which letter this petitioner, through his attorney, 
Frederick A. Fenning, replied that he would be quite will¬ 
ing to agree to the course suggested bv said Trust 
7 Officer: and that some months thereafter the said 
Commercial National Bank indicated that it would 
not accept appointment as Committee; whereupon this 
petitioner’s mother undertook in his behalf to have the 
Peoples Savings Bank and Trust Company of Wilmington, 
North Carolina accept appointment as Committee of the 
estate, but said Trust Company declined so to do. 

Wherefore, the premises considered, petitioner asks: 

1. That the Court appoint a guardian ad litem to answer 
this petition for and on behalf of Cynthia G. Anderson. 
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2. That the Court accept petitioner’s resignation las Com¬ 
mittee of the person and estate of Cynthia G. Anderson, 
which resignation is hereby submitted, and authorize peti¬ 
tioner to file his final account. 

3. That the Court appoint a Trust Company, National 
Bank having* a Trust Department, or an individual or in¬ 
dividuals as Committee of the person and estate of Cynthia 
G. Anderson, and authorize this petitioner upon the ap¬ 
proval of his final account to turn over the assets of the 
estate to the institution or person appointed Committee 
of the estate. 

4. That the Court authorize the payment of a reasonable 
counsel fee to Frederick A. Fenning as the petitioner’s at¬ 
torney in this proceeding*, and that the Court also authorize 
reasonable compensation to the guardian ad litem for such 
services as may be rendered. 

5. And for such other and further relief as to the Court 
mav seem meet. 

LORAIN ANDERSON. 


8 State of New York, 

County of New York: 

Subscribed and sworn to before me this 29 dav of Mav, 
1931. 

[notarial seal.] J. M. REARDON, 

Notary Public, 38. 

F. A. FENNING, 

Attorney for Petitioner. 

Order Appointing Neiv Committee, &c. j 

Filed May 9, 1932. j 


i 

Upon further consideration of the petition or Lorain 
Anderson filed June 1, 1931, submitting* his resignation as 
Committee in this cause, and the answer and recommenda¬ 
tion of the guardian ad litem, it is by the Court j this 9th 
day of May, 1932, j 

Ordered, That Louis 0. Hodges, Jr. be and hereby is 
appointed Committee of the person and estate of Cynthia 
G. Anderson, in the place and stead of Lorain Akiderson, 
the said Louis 0. Hodges, Jr. to first file approved under- 
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taking in the maximum sum of $7,000.00/100 conditioned 
for the faithful discharge of his trust; and the said Lorain 
Anderson is authorized and directed to forthwith file his 
final account as Committee in this cause, and the Auditor 
of the Court in reporting upon said account is authorized 
and directed to recommend suitable allowances to Fred¬ 
erick A. Fenning for services as counsel herein, and to 
Howard Boyd for services as guardian ad litem; 
9 and the said Lorain Anderson shall not stand as 
relieved of accountability herein pending action 
upon his final account. 

JESSE C. ADKINS, 

Justice. 

Memorandum. 


May 11, 1932.—Undertaking of Committee, ($7000.00) 
Hartford Accident & Indemnity Co., approved & filed. 

Third and Final Account of Lorain Anderson , Committee. 


Filed dune 18, 1932. 






I charge myself with estate as shown by report of Audi¬ 
tor filed April 15, 1931, covering my second account filed 
November 28, 1930, as follows: Cash $512.86; real estate 
notes $4500.; 7 shares Florida Power and Light Co.; 128 
shares Gandv Bridge Co.; 3 shares Penna. R. R. Co.; and 
personal effects of the ward. 

Receipts of the estate (since filing above account) have 
been deposited in my account as Committee with the Na¬ 
tional Savings and Trust Co., Washington, 1). C. 


Disbursements have been made of the amounts recom¬ 
mended by the Auditor's last report, viz: $20. to Auditor 
and $25. to Frederick A. Fenning, attorney, and for bond 
premium and other expenses as will appear in records of 

mv said bank account. 

* 

I have been severely ill with an attack of diphtheria and 
am now too ill to attend to business, for which reason 
10 I am unable, at this time, to make this account in 
itemized detail, and I ask that a statement of the 
receipts and disbursements of my bank account as Com¬ 
mittee be accepted in lieu of itemized account. 

LORAIN ANDERSON. 
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State of New York. 

County of New York, ss: 

Subscribed and sworn to before me this 3" day of June, 
1932. 

[notarial seal.] ABRAHAM PAESOXT, 

Notary Public. 

New York County Clerk’s No. 9. 

New York Register No. 3-P-9. 

Com. Exp. March 30, 1933. 

Final Account of Lorain Anderson, Committee. 


Filed November 11, 1932. 


1930. 
Nov. 25. 

“ 26. 
“ 28. 
Dec. 30. 

1931. 
Feb. 26. 
May 25. 
Apr. 
June 29. 
July 
Aug. 27. 
Nov. 23. 
Dec. 29. 

1932. 
Feb. 23. 


Receipts: 

Fla. Power & Light Co.. 

Penna. Railroad . 

Mid-Continent Petroleum Corp. 

Int. N. S. & T. Co. 


Int. N. S. & T. Co. 


Mid-Continent Petroleum Corp. 

i i u a a 

Fla. Power & Light Co. 

Int. N. S. & T. Co. 

Fla. Power & Light Co.. 

Mid-Continent Petroleum Corp. 


$24.50 

9.00 

150.00 

10.34 

150.00 

150.00 

12.25 

6.36 

12.25 

150.00 

150.00 

3.52 


Mid-Continent Petroleum Corp. 150.00 


11 1930. Disbursements: 

Nov. 26. Bond premium . 

1931. 

Apr. 6. Rent Safe dep. box, Wash., D. C. 

“ 6. “ “ “ “ Annapolis, Md. 

“ 6. Col. of Taxes, D. C. (Support of Ward) . 

11 6. Supt. St. Elizabeths Hospital (personal 

use of Ward).. . . 


978.22 

$18.67 

10.00 

9.00 

236.16 

150.00 
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44 6. Auditor, Supreme Court, D. C.. 20.00 

44 6. F. A. Fennine:, Atty’s fee allowed by 

Court. 25.00 

Nov. 23. Taxes Iowa property. 250.00 

1932. 

Jan. 21. Clerk Supreme Court, I). C. 10.00 

Apr. 15. Auditor 44 44 44 4 4 10.00 

44 15. Bond premium. 18.67 


Cash balance in bank, last account 
Receipts as per this account. 


8 1 'i ( .o0 

$512.86 

978.22 


Disbursements as per this account 


1491.08 

757.50 

733.58 


Balance in X. S. & T. Co., April 22, 1932. $791.71 

The Committee also has an account, believed to have been, 
as of June 30, 1932, $317.46, in the First National Bank 
of Bradenton, Florida, which account may have been 
transferred as has the account at the National Savings and 
Trust Company, Washington, D. C., to the name of Louis 
O. Hodges, Jr., present Committee in this case. The Com¬ 
mittee also holds Wardman and Bones deed of trust notes 
aggregating $4,500., purchased by the Ward through 
Schwartzell, Rheem and Hensev, and some jewelry, silver¬ 
ware and personal effects, estimated value about $1,000, and 
also a note for $5,400, made by Perry Garst, April 4, 1922, 
due ten years after date to the order of the Ward, which 
your Committee understands has been paid by the transfer 
of Florida real estate to the Ward. There is also certain 
property in Boone, Iowa, assessed at $1,150, and the Na¬ 
tional Savings and Trust Company of Washington, 1). (\, 
holds for safe keeping certificate irM-0485 for 7 shares of the 
preferred stock of the Florida Power and Light Company, 
par value $100, certificates irs 2877 & 2878 for 128 shares 
of the common stock of the Gandy Bridge Company of no 
par value, and there is registered in the name of the Ward 
certificate ±= P-18566 for 3 shares of the stock of the Penn¬ 
sylvania Rail Road Company, par value $50, the actual cer- 
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tificate for which has not been located by your Committee. 

The Committee is aware that the amount of ca^h balance 
as shown on this account as of April 22, 1932, (when the 
account was taken over by the new Committee) is in 
12 excess of the amount for which he should lie charge¬ 
able under this account, but the Committee I says that 
it was impossible for him to keep his records wijth him at 
all times because, as an officer of the Navy, he | was con¬ 
stantly moving from place to place and also fpr a long 
period he was seriously ill and unable to give ^ny atten¬ 
tion to business matters. 

The Committee makes no claim for commission, but asks 
that adequate allowance be made to his attorney, Frederick 
A. Fenning, for the very considerable professional atten¬ 
tion that he has given to the affairs of this estate and the 
time that he has spent in attendance upon hearings. 

LORAIN ANDERSON. 

State of Nortii Carolina, 

Comity of New Hanover: 

I 

Subscribed and sworn to before me this 9th dky of No¬ 
vember 1932 

[notarial seal.] F. E. LIVINGSTON, 

Not aril 


Public. 


i: 


o 


My Commission Expires November 14, 1933. 

Report of the Auditor. 

Filed April 24, 1933. 


To the Supreme Court of the District of Columbia: 

The Auditor, to whom the final account of Lorain Ander¬ 
son, as Committee of the estate of the above-named Cynthia 
G. Anderson, was referred, (under Equity Rule 59), re¬ 
spectfully reports thereon, as follows: 

1. Said Lorain Anderson was authorized and directed to 
file his final account as such Committee, bv an ord^r entered 
herein on May 9, 1932; and said order also authorized and 
directed the Auditor, in reporting upon said account, “to 
recommend suitable allowances to Frederick A. Fenning for 
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services as counsel herein , and to Howard Boyd , for serv¬ 
ices as guardian ad litem 

2. Upon receipt of the papers, the Auditor set the case 
down for hearing and the taking of testimony, on Friday, 
July 15, 1932, at 10:30 o'clock, A. M., at the Auditor’s 
Office in the Court House, and mailed notices thereof to 
the following-named persons: 

Louis 0. Hodges, Woodward Building, Washington, D. C. 
Frederick A. Fenning, Shoreham Building, Washington, 
D. C. 

Howard Boyd, Woodward Building, Washington, D. C. 
Rear Admiral Perry Garst, 1330 Second Avenue, Braden¬ 
ton, Florida, and 

Lieut. Commander Lorain Anderson, c/'o Admiral E. A. 
Anderson, R. F. D. 2, Wilmington, North Carolina. 
14 3. At the time and place stated, supra , the Auditor 

proceeded with the hearing and took certain testi¬ 
mony touching said account, and the services rendered bv 
said Frederick A. Fanning, as counsel herein, and by said 
Howard Bovd, as guardian ad litem for said Cvnthia G. 
Anderson. Testimony was also taken, pursuant to adjourn¬ 
ment, and notice, on October 26, 1932, and November 11, 
1932, when the hearings and the taking of testimony were 

concluded. All the testimony taken in the matter was 

* 

stenographically reported, and a transcript thereof, in type¬ 
writing, is returned and filed herewith, pursuant to the pro¬ 
visions of Equity Rule 64, paragraph 2, together with all 
exhibits, vouchers and papers submitted in connection with 

said testimony 

% 

4. The Auditor has examined and considered the final ac¬ 
count of said Committee, in the light of said testimony and 
the vouchers and papers submitted, and finds the receipts 
and disbursements of said Committee to be as follows: 

Dr. 

Balance shown bv the Auditor’s report, filed on April 15, 

1931 . S5.012.S6 

Receipts shown by Committee in his account, tiled 
November 11. 1932: 

1930 

Nov. 25 Fla. Power & Light Co. 824.50 . 

“ 26 Penna. Railroad. 9.00 . 

u 28 Mid-Continent Petroleum Corp.... 150.00 . 

Dec. 30 Int. N. S. <fc T. Co. 10.34 . 

1931 

Feb. 26 Mid-Continent Petroleum Corp.. .. 

May 25 a “ “ “ ... 


150.00 

150.00 
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.Tune 29 Int. X. S. & T. Co. 6.36 

Aug. 27 Mid-Continent Petroleum Corp... . 150.00 

Nov. 23 u 150.00 

Dec. 29 Int. X. S. & T. Co. 3.52 

1932 

Feb. 23 Mid-Continent Petroleum Corp.... 150.00 


Forward. 

[fol. 151 Brought Forward. 

Interest on the account in the First Xational Bank of 
Bradenton, Florida, from September 30, 1927 to 
June 30, 1932. 

Interest on Wardman and Bones notes: 

March and September, 1928, and March, 1929. 


953.72 

$5.906.58 
S5.966.5S 

54.62 | 
438.75 


Additional Interest credited in bank statements of 
the Xational Savings and Trust Company of 
Washington. I >. C.: 


July 1, 1927. S4.47 

January 1, 192S. 1.57 

July 1, 1928. 6.18 

January 1, 1929. 7.35 

July 1, 1929. 9.00 


Dividend check deposited on September 1, 1927, in 
Peoples First Xational Bank of Charleston, S. C.. . . 
Additional Interest accrued in Peoples First Xational 
Bank of Charleston, S. C., from December 31, 1926 to 
December 31, 1931. 


28.57 

2.63 

3.86 


Cr. 

Disbursements listed in the Committee's final ac¬ 


count. tiled oil Xovember 11, 1932: 

1930 

Nov. 26 Bond premium. SIS.67 

1931 

Apr. 6 Rent Safe dep. box, Wash. D. C.... 10.00 

6 “ u “ Annapolis. 9.00 

6 Col. of Taxes, I). C. (Support of 

ward). 236.16 

6 Supt. St. Elizabeth's Hospital (Per¬ 
sonal use of ward). 150.00 

6 Auditor, Supreme Court, D. C. 20.00 

6 F. A. Penning, Atty’s. fee allowed 

by Court. 25.00 

Xov. 23 Taxes Iowa Property. 250.00 

1932 

Jan. 21 Clerk, Supreme Court, D. C. 10.00 

Apr. 15 Auditor “ w “ . 10.00 

“ 15 Bond premium. IS.67 


Carried forward. 

[fol. 16] Brought Forward. 

Duplicated Items included in account tiled Xovem¬ 
ber 28. 1930: 

Xov. 25, 1930, Florida Light and Power Com¬ 


pany . S24.50 

Xov. 26, 1930, Penna. Railroad. 9.00 


Cash lost in the Peoples First National Bank of Charles¬ 
ton, S. C. 


8757.50 


86.495.01 ! S757.50 

86.495.01 j 8757.50 


33.50 


22.37 
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Itnn Dot <-mliti»<l to Committee in his First Ac¬ 
count : 

Check given to H. C. Walter, a notary, on August 7, 

1929.*... 1.50 

Items overcharges to Committee in First Account 
which were included in the Audtor's report, lilod 
September IS. 1021). as a part of the balance of 
the First National Bank of Bradenton. Florida: 

Rent on Bradenton property charged bv Com¬ 
mit ee to himself. February 28, 1927, but de¬ 
posited in First National Bank of Braden¬ 
ton, Florida. $05.00 . 

Interest on deposit held by First National 
Bank of Bradenton charged to Committee as 

rent on property as of August 30, 1927. 5.97 . 

.. 70.97 

Balance. 5.609.17 

$6,495.01 $6,495.01 

Ifol. 17] 

Said balance consists of the following: 

Notes of Wardman and Bones. $4,500.00 

Cash on deposit with the National Savings and 
Trust Company of Washington, I). C., as of April 22, 

1932 .........*.. ; . 791.71 

Cash in First National Bank of Bradenton, Florida, as 

of .June 30, 1932.. 317.46 

$5.609.17 

5. The Committee also reports the following assets: 

Jewelry and Silverware of the estimated value of. $1.000.00 

Note for $5,400.00 made by Perry Garst, April 4, 1922, 
due ten years after date; which the Committee under¬ 
stands has been paid by the transfer to the ward of 
certain Bradenton, Florida, real estate, assessed at 
$ 8 , 000 . 00 . 

Property in Boone. Iowa, assessed at $1,150.00. 

7 shares, preferred stock, Florida Power and Light 
Company. 

128 shares, common stock, Gandy Bridge Company. 

3 shares Pennsylvania Railroad Company, the certificate 
for which has not been located by the Committee. 

6. It appears that the Committee, who was appointed 
December 18, 1926, received as part of the assets of said 
estate, four notes of Harry Wardman and Thomas P. 
Bones, numbered 536, 679, 68*0 and 967 of 1210, aggregating 
$4,500.00, dated March 14, 1925, payable at the Officejof 

"Swartzell, Rbeem & Hensey Co.; that said notes pur- 
18 v ported to be secured by first deed of trust to Luther 
AT Swartzeir"and Edmund D. Rheem, on Lot 58, 
Square'as described in deed of trust dated March 14, 
1925, and recorded March 20, 1925, in liber 5462, folio 451, 
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et seq., of the Land Records of the District of Columbia; 
that said notes represent an investment made by J the ward 
before she was adjudged to be of unsound mind; that upon 
his appointment, the Committee placed said note^ with the 
National Savings and Trust Company of the restrict of 
Columbia, for collection; that said National Savings and 
Trust Company collected and received from said pwartzell, 
Rheem & Hensey Co., the semi-annual interest payable on 
said notes, to September 14, 1930, duly accounting therefor 
to said Committee, and continued to hold said notes for said 
Committee; that in the meantime, on October 4- 192^- two 
years before the maturity of said notes, said ijswanzell, 
TTheeiO: HenstWTW.*c<5llecfed'llie principal of said notes, 
wiThouf cl i s e 1 o^rrfgTIiei act to the Committee or to said Na¬ 
tional Savings and Trust Company, and lias not accounted 
for the same to said Committee or to said National Savings 
and Trust Company; that in 1 93L said SwartzeLl, Rheem 
& Hensey Co., was adjudged a bankrupt. 

7. The testimdlTT -vt Hie touching the above- 

mentioned notes, was, in part, as follows: 

“Q. There are five notes, aggregating $4,500.00, of Harry 

Wardman and Thomas P. Bones. I assume thev were 

* 

secured notes. Here are the notes right here—secured by 
first deed of trust on lot 58, Square 199. The notes are for 
$1,000.00 each, with the exception of one for $500.(!)0. They 
total $4,500.00. When were those notes paid? 

Mr. Fenning: To whom are they made? 

Mr. Shinn: To the order of John H. HolmeadL and en¬ 


dorsed by John H. Holmead to Mrs. Cynthia Q. Anderson; 
that is right, is it not? A. Yes, sir. 

Q. The interest on the notes appears to have been paid 
to September 14, 1930, according to notations on the back 
• of them. Do you know when the notes w<*re paid? 
19 A. No; I was never informed they had beeij paid. 

Q. Do you know they have been paid? A. Except 
by rumor, no. 

Q. When did you first hear the rumor they were paid? 
A. Shortly after I was informed Swartzell, Rheem & Hen¬ 
sey went into bankruptcy. That is when the interest 
stopped. I believe I heard it from you that the nqtes were 
paid on such and such a date. 
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Q. Do you not know those notes were paid October 5, 
1928? A. I believe that is somewhere around the date they 
were paid. 

Q. Why did you not know before that ? A. Because no 
one informed me. 

Q. Where were the notes? A. At the National Savings 
and Trust Company. 

Q. Did they keep you advised as to the state of the notes ? 
A. They advised me when the interest was deposited to my 
credit. 

Q. Did you receive a communication from Swartzell, 
Rheem & Hensey Co. that those notes were to be paid in 
full October 5, 1928. A. I received a communication from 
Swartzell, Rheem & Hensey that the makers of the notes 
had signified their intention to pay the notes before they 
were due. 

Q. Did you receive these three letters I hold in my hand: 
October 9, 1928, from Swartzell, Rheem & Hensey to you; 
another dated August 9, 1929, and one dated August 9, 1929, 
from the National Savings and Trust Company to you? 
Did you receive those letters? A. Yes, Sir. 

Mr. Shinn: I ask the reporter if he will mark these for 
identification and copy them in the record. 

(The following are copies of the aforesaid letters: 

‘Swartzell, Rheem & Hensey Co., Washington, D. C. 

October 9, 1928. 

Com. Lorain Anderson, U. S. N., 
c/oU. S. S. Lawrence, 

Cristobal, 

Canal Zone, Panama. 

Dear Com. Anderson : 

Your notes of Wardman and Bones aggregating $4,500, 
dated March 14th, 1925, are to be paid shortly, before 
maturity, with a bonus of two months ’ interest in advance. 
W"e are enclosing herewith an order on the National Savings 
and Trust Company for them, asking that you kindly, sign 
it and return to us at your convenience. 
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Should you desire to have us do so, we will be pleased 
to furnish you with another first-class, first deed of trust 
loan in re-investment of these proceeds. 

With kindest regards, we remain, 

Very trulv yours, 

SWARTZELL, RHEEM & 
HENSEY CO., 

Bv E. D. RHEEM, 

Vice-President.’ 

20 ‘Swartzell, Rheem & Hensey Co., Washington D. C. 

August 9th, 1929. 

Mr. Lorain Anderson, 

U. S. Naval Ammunition Depot, 

Kuahua Island, 

Pearl Harbor, Hawaii. 

Dear Mr. Anderson : 

We are in receipt of your kind favor of July 25th re¬ 
garding the notes aggregating $4,500. held by yc)u as Com¬ 
mittee for Cynthia G. Anderson and are enclosing here¬ 
with duplicate deposit slips of the National Savings and 
Trust Company, showing the amount of interest] deposited 
there to your credit. 

We have conferred with the trust company and they are 
willing to hold these notes for collection for you until you 
have made arrangements for the substitution for the com¬ 
pany in your place. 

With kindest regards, we remain, 

Verv truly vours, 

SWARTZELL, RHEEM & 
HENSEY CO., 

Bv E. D. RHEEM, 

Vice-President.’ 

‘National Savings and Trust Company, Washington, D. C. 

August 9, 1929. 

Lt. Comdr. Lorain Anderson, 

United States Naval Station, 

Pearl Harbor, 

Territory of Hawaii. 

Dear Sir: 

We wish to acknowledge the receipt of your favor of July 
25th inclosing checks aggregating $505.89, which we have 

I 

6—6076a 
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credited to your account as Committee for Cynthia G. 
Anderson with this Company, as directed. We also ac¬ 
knowledge receipt of your check for $5.00 to our order 
drawn against your account, in payment of one year’s rent 
on your safe deposit box, the receipt for which is inclosed. 

The $4,500 in real estate notes signed by Wardman and 
Bones, deposited with us for your Committee Account, are 
still in our files, Messrs. Swartzell, Rheem and Hensey Com¬ 
pany having refused to accept same at this time, and about 
which we understand thev are writing vou. Interest on 
these notes due September 14,192S and March 14, 1929 was 
promptly paid by that firm and credited by it direct to your 
Committee Account without having come to the notice of 
the Xote Department, and for that reason you did not re¬ 
ceive the customary notices of deposit. 

Verv truly touts, 

1 C. C. LAMBORX, 

Treasurer. 

Inclosure. 

21 Mr. Shinn: Xow, Commander, under date of Octo¬ 
ber 9, 1928, Swartzell, Rheem & Hensev wrote vou 
that ‘your notes of Wardman and Bones, aggregating $4,- 
500.00, dated March 14th, 1925, are to be paid shortly, be¬ 
fore maturity, with a bonus of two months’ interest in ad¬ 
vance. We are enclosing herewith an order on the Na¬ 
tional Savings and Trust Company for them, asking that 
vou kindlv sign it and return to us at vour convenience. 

Should you desire to have us do so, we will be pleased to 
furnish you with another first-class, first deed of trust loan 
in reinvestment of these proceeds.’ 

Before I ask you anything further, I want to offer an¬ 
other. Is that your letter addressed to the Xational Sav¬ 
ings and Trust Company? A. Yes, sir. 

Q. Xow, Commander, under date of October 9, 1928, you 
were advised these notes would be paid before maturity, 
with a bonus, and they asked you to sign an order on the 
Xational Savings and Trust Company, asking that you sign 
and return it to them, so that they could get the notes. Did 
you do that? A. That is some time ago. I do not remem¬ 
ber. I know they never informed me the notes had been 
paid. 
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October 


9, 1928. 


Q. Did you ever sign this order: 

National Savings and Trust Co., 

Washington, D. C. 

l 

Gentlemen : 

Will vou kindlv deliver to Swartzell, Rlieem aid Hensev 
Co., uncancelled, the notes of Wardman and Bones, aggre¬ 
gating $4,500., dated March 14th, 1925, secured on Lot 58, 
Square 199, which you hold for my account for collection, 
and retain this as a receipt therefor. 

Verv truly vours. 

LORAIN ANDERSpN, 

Committee for Cynthia G. Adder son.’ 

That is the letter you signed and sent to the[ National 
Savings and Trust Company ? A. Yes, sir. 

Q. You wrote this letter to the National Sa 
Trust Company, dated October 9, 1928, pursuant 
quest of Swartzell, Rheem & Hensey? A. Yes. 

Q. In response to the request of Swartzell, Rheem & 
Hensev that an order be given to the National Savings and 


^ings and 
to the re- 


Trust Company to turn over those notes, so that 


thev could 


be paid, you did instruct the National Savings and Trust 


Company to turn the notes over to Swartzell, 
Hensev? A. That is correct. 

Q. Is this your letter? A. I wrote that letter. 


Rheem & 


Mr. Shinn: This letter, dated July 25, 1929, is as follows: 

‘U. S. Naval Ammunition Depot, Kuahua Island, 

Pearl Harbor, Hawaii. 


25 Ju 


v, 1929. 


The National Savings and Trust Co., 

Washington, D. C. 

My Dear Sirs : 

I am enclosing checks totalling five hundred! and nine 
dollars and eighty-nine cents ($509.89). Please de- 
22 posit them to my account as committee for Cynthia 
G. Anderson. 
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I am also enclosing a check for five dollars ($5.00) in 
payment for the rent on the safe deposit box which I en¬ 
gaged as committee for Cynthia G. Anderson. 

o o •f 

In much earlier correspondence, I requested that you 
hold for collection certain notes of Wardman and Bones, 
aggregating $4,500.00, and further requested that you in¬ 
form me when deposits were made to my ‘Committee Ac¬ 
count.’ So far I have received no notifications from you 
that anv interest has been received on these notes. The 
interest amounts to one hundred and forty-six dollars and 
twenty-five cents semi-annually. The last payment of this 
interest of which I have received notification was about 
July, 1927. It is requested that you send me deposit re¬ 
ceipts covering these deposits, or a statement that Swart¬ 
zell, Rheem and Hensey did not deposit with you the 
interest. 

In a letter mailed today I have requested that you place 
with Swartzell, Rheem and Hensev the notes that vou now 

7 V » 

hold for collection, in order that they mav meet an ad- 
vanced collection. If they should do so, will you please 
hold the proceeds in my checking account until I receive per¬ 
mission to reinvest them? 

Verv trulv vours, 

* 1 LORAIN ANDERSON, 

Committee for Cynthia G. Anderson / 

Mr. Shinn: Under date of July 25, 1929, you had already 
instructed vour Bank to turn these notes over to Swartzell, 
Rheem & Hensey for advance payment, and you knew they 
were to be paid in advance? A. I thought they were to 
be paid in advance, yes. 

Q. The next letter, in reply to the letter I have just read, 
is from the National Savings and Trust Company to you, 
dated August 9,1929, in which they acknowledge the receipt 
of certain checks, and in reference to these notes w-e are now 
discussing, they say: 

‘The $4,500 in real estate notes signed by Wardman and 
Bones, deposited with us for your Committee Account, are 
still in our files, Messrs, Swartzell, Rheem and Hensey 
Company having refused to accept same at this time, and 
about which we understand they are writing you. Interest 
on these notes due September 14, 1928 and March 14, 1929 
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was promptly paid by that firm and credited by it direct 
to your Committee Account without having comfc to the 
notice of the Note Department, and for that reason you 
did no receive the customary notices of deposit.’ j 

By that letter you were informed the notes had been ten¬ 
dered to Swartzell, Rheem & Hensey, but they refused to 
accept them; is that correct? A. That is correct. 

Q. Now, when you had been advised that the notes were 
paid on October 5, 1928, and you received this let|ter from 
the National Savings and Trust Company in August, 1929, 
advising vou that Swartzell, Rheem & Hensev refused to 
accept delivery of the notes, did that indicate anything to 
you ? A. That they had not been paid. 

Q. Did it not indicate they had been paid a year ago? A. 
No. 1 had been receiving interest on the notes, and the 
Bank statement shows that. 

23 Q. Did you make any inquiry to find out why they 

were not paid in October, 192S? A. No. 

Q. Did you inquire of the National Savings and Trust 
Company if they had been paid? A. No. It wcjuld have 
been shown in my account if they had been paid. 

Q. Nevertheless, you did not make inquiry? A. No, be¬ 
cause the interest was coming in regularly, which indicated 
to me they had not been paid. 

Q. I will read from this letter, dated August 9, 1929, from 
Swartzell, Rheem & Hensey, addressed to Mr. Lorain An¬ 
derson: ‘We have conferred with the Trust Company and 
thev are willing to hold these notes for collection for vou 
until you have made arrangements for the substitution for 
the company in your place.’ What did you understand from 
that? A. Nothing very much. 

Q. Did you not understand from that that your! company 
was going to hold these notes until vou could detide what 
you wanted to invest in? A. I think you read 4 letter in 
which I requested the Bank to do that—to hold th4 proceeds 
for me, when the notes were paid, until I got the permission 
of the Court to reinvest the money. 

Q. When did you find out they had the proceeds? A. I 
never did find out they had the proceeds. 

Q. When did you apply to the Court to invest the pro¬ 
ceeds? A. I did not. I could not request permission to 
invest something I never had. I wrote to Mr. Fejnning and 
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asked him to request the Court’s permission to reinvest 
this monev when it was received by me, and I was informed 
this morning, bv Mr. Fenning that that could not have been 
done, because I could not obtain permission to invest some¬ 
thing I did not have. 

Q. Did you look this account over before you testified 
here? A. Xo. 

Q. It is dated November 28, 1930. A. I did not look 

over anv account before I came in here. 

% 

Q. ITow did you happen to remember you made a notation 
on here so readily 1 which you had not seen for nearly two 
years? A. I just happened to remember it. Because I 
was informed Swartzell, Rheem & Hensey were bankrupt, 
and that money was lost to the estate, I looked up the 
question and I remembered having put that statement on 
there, and I requested my attorney to reinvest the money 
when received. 

Q. Did it ever occur to you it was unusual to apply to the 
Court to have procceeds invested when you had not got the 
proceeds? A. Xo. 

Q. Is it not a fact you did know you had the proceeds, 
and for that reason you asked Mr. Fenning for permission 
to invest it? A. Xo, it is not a fact. 

Q. Why did you write this on the account: ‘Date of 
maturity March 14, 1930. Tried to obtain Court’s permis¬ 
sion to invest in similar security, but have not heard’? 
What do you mean by the expression ‘Apparently done’? 
A. I thought the Court had probably put the money right 
back into similar securities, and that was the reason I was 
continuing to receive the interest. 

24 Q. You thought you had received the proceeds and 
it was put in another investment ? A. Either that or 
the notes had not been paid. 

Q. You thought that the notes had been paid and the pro¬ 
ceeds invested, or the notes had not been paid and you were 
receiving the interest ? A. That is correct, as I continued 
to receive the interest. 

Q. You knew the notes were due March 14, 1930; is that 
right? A. If I stated it there, it is correct. 

Q. What steps did you take in March, 1930, to collect the 
notes? A. None. 

Q. What steps did you take to find out if they would be 
paid? A. None whatever. 
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Q. You did not make any attempts whatever? A. Not so 
long as they continued to pay interest. I thought they 
would be paid eventually; that Swartzell, Rlieem & Hensey 
were an honest concern. 

Q. Did you think it the part of wisdom to let the notes 
stand out and not make inquiries concerning theiii? A. I 
have explained that to you. I thought the notes had been 
extended, or had been paid, and the Court had authorized 
the investment of the money in similar securities. The rea¬ 
son for that was I received interest. 

Q. You did not receive extension slips? A. No. 

Q. Then you knew they had not been extended? A. No, 
I am not a business man; I am a Naval Officer. 

Q. You know that before notes can be extended Vou have 
to sign extension slips? A. I know nothing about it. 

Q. Have you had any experience in dealing with notes? 
A. No. 

Q. Commander Anderson, did you not know you were a 
sworn officer, under bond, to protect those assets^ and the 
Court had to approve every investment you made? | A. Yes. 
Those notes were the original estate that came to me. 

Q. Did you think to ask the Court to continue tl:e invest¬ 
ment in those notes ? A. I wrote to my attorney asking him 
to request the Court’s permission to reinvest in similar se¬ 
curities. 

Q. Aside from that one instance, did you ever seek any 
instructions of the Court in the matter of investing this 
$4,500.00 of notes, or safeguarding this investment. A. I 
do not know what vou mean. 

Mr. Penning: The securities came into his hanc.s in that 
form. 

Mr. Shinn: Aside from that one instance in \yhich vou 

* 

applied to your counsel to invest the proceeds, diq you ap¬ 
ply to the Court for permission to invest in anything? A. 
No. ' | 

Q. Did you seek the Court’s guidance in the matter of de¬ 
positing these notes, or the proceeds thereof, aiywhere? 

A. No, the occasion never arose. 

25 Q. Did you ever take any steps to ascertain whether 
or not these notes had actually been paid. A. No. 
As I told you before, the interest continuing to be paid regu- 
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larly at the proper date, I supposed the notes were still in 
existence. That is a natural supposition. 

Q. The Bank statements were sufficient information as to 
the status of the investment ? A. That is correct. I would 
have assumed the same, had it been my own fund. 

Q. In the account we have now under discussion, I note 
you make the same statement about these notes. You say 
the date of maturity was March 14, 1930. ‘Tried to obtain 
Court's permission to reinvest in similar securities, but 
have never heard. Swartzell, Rlieem & Hensey went into 
bankruptcy, and present status unknown’. That means 
they were due on March 14, 1930, and you tried to get per¬ 
mission to reinvest, but you never heard. What do you 
mean by ‘never heard’? A. Exactly what I said—never 
heard ? 

Q. Did you ever make any inquiry whether the Court had 
given permission to reinvest, or if they had been paid or 
not? A. I never heard whether the Court had given per¬ 
mission to reinvest. 

Q. On this one you say: ‘Swartzell, Rlieem & Hensey 
went into bankruptcy, and present status unknown’. What 
do you mean by ‘present status unknown’? A. I did not 
know if I would make anvthing out of them or not. 

Q. So, up to the time of filing this account, you knew 
nothing about those notes? A. Xo. 

Q. Do you know anything about them now? A. Xo; I do 
not know if Swartzell, Rheem & Hensey are going to pay 
anvthina* or not. 

Mr. Shinn: I would like this correspondence to be marked 
for identification and written in the record. 

I think that is all, subject to further cross-examination on 
supplemental statements that may be filed by Commander 
Anderson. 

Mr. Fenning: 1 think, as to the questions propounded by 
Mr. Shinn to Commander Anderson with respect to the 
notes being on deposit at the Xational Savings and Trust 
Company, the record had better show that on March 22, 
1927, Commander Anderson filed a report, as required by 
Equity Rule 70, in which he set out those notes for $4,500.00 
were deposited by him, as Committee, with the National 
Savings and Trust Company. 

Mr. Shinn: I have no objection. 
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Mr. Fenning: Is there anything you wish to say to the 
Auditor? 

Witness: Nothing more. I can possibly make a short 
statement. 

Mr. Fenning: Suppose you make it, in connection with 
the notes. 

Witness: I took the trust when the ward becamb insane. 
I looked around through all her effects and found out, as 

^ • I / * 

well as I could, what she had and reported it to the Court, 
and looked out for the estate. I made no cljanges in 
26 the original status of the investments durinjg my en¬ 
tire trusteeship, with the exception of the Qil Com¬ 
pany in Boone, Iowa. The lease ran out, and I reiiewed the 
lease. 1 had a fight to get the same rent, but through Moore 
& Crooks I got the same rent as in the first place. 

These Swartzell, Rheem & Hensey notes were part of the 
original estate, and I must admit being unfamiliar with 
business procedure, but I was under the impression the 
notes were perfectly good and that they were either rein¬ 
vested by Mr. Fenning, or had not been paid, because to the 
time I received notice of the bankruptcy of Swartzell, 
Rheem & Hensey the interest was paid regularly. I do not 
know the present status of the notes, and I do not jmow that 
anybody else does. The first information I had [was from 
the National Savings and Trust Company. Thd interest 
was paid regularly on the dates due, up to my receipt of the 
information of the bankruptcy of Swartzell, Rheem & Hen¬ 
sey. 

Mr. Shinn: Do you know how the interest was paid? A. 
It was deposited to my checking account with th^ National 
Savings and Trust Company. 

Q. That is all the information you had on your Bank 
statement ? A. That is right. 

Q. You did not know if the National Savings and Trust 
Company had your investment, or Swartzell, Rhedm & Hen¬ 
sey? A. You want to know if I did not know if thje National 
Savings and Trust Company or Swartzell, Rheeni and Hen¬ 
sey were makers? 

Q. My question is did you know who held vdur invest¬ 
ment—the National Savings and Trust Company or Swart¬ 
zell, Rheem & Hensey? A. The money was invested with 

7—6076a 
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Swartzell, Rheem & Hensey. The National Savings and 
Trust Company were holding the notes for collection. 

Q. Did you know they had actual possession of the notes t 
A. I had no means of knowing. 


See Stenographic Record of hearings, pp. 44-60. 

8. Charles W. Handy, former Auditor and head book¬ 
keeper for Swartzell, Rheem & Hensey Company, gave tes¬ 
timony touching the account of said Company with Cynthia 
G. Anderson and produced certain correspondence concern¬ 
ing said account. See Stenographic Record of hearings, pp. 
15-28. 

9. It is contended that said Committee did not use due 

diligence with respect to the collection of said notes, and 

that the notes should be accounted for bv him. See Steno- 

* 

graphic Record of hearings, p. 66. But the Auditor finds 
that the showing made is insufficient to support this con¬ 
tention. 

27 10. It will be observed that the notes in question 

are still valid obligations of the makers and a liabilitv 
of the bankrupt. And it would seem that an action will lie 
against the trustees, if it can be shown that the securitv was 
wrongfully or unlawfully released. 

11. After due consideration, the Auditor finds that 
$250.00 would be a suitable allowance to Frederick A. Fen- 
ning for his services as counsel herein; and that $100.00 
would be a suitable allowance to Howard Boyd for his serv¬ 
ices as guardian ad litem. The Auditor accordingly recom¬ 
mends that these amounts be allowed. 

12. The Auditor makes a charge of $135.00 as a fee for 
the services rendered by him herein, which includes the 
sum of $55.15 paid to the Shorthand Reporter, for report¬ 
ing and transcribing said testimony. This fee has been 
paid by Louis O. Hodges, the present committee of said 
Cynthia G. Anderson. 

13. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted, 

A. LEFTWICH SINCLAIR, 

Auditor. 

Apr. 24, 1933. 
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28 Exceptions to Auditor's Report. 

Filed May 2, 1933'. 

#*##*#* 

Now comes Louis 0. Hodges, Jr., Committee in the above 
entitled estate, and notes the following exceptions to the re¬ 
port of the Auditor, filed herein on the 24th day of April, 
1933: 

1. This Committee excepts to the finding by the Auditor 
in paragraph four, page five, of said report, listing notes of 
Wardman and Bones, $4500.00, as an asset of shid estate, 
dulv accounted for and credited to the former Committee, 
Lorain Anderson, in his final account, for the reason that 
the record and testimonv in this cause shows that said asset 
is a total loss to the estate, due to the carelessness and mis¬ 
management of said Lorain Anderson, Committee. 

2. Exception is noted to the finding by the Auditor in 
paragraph nine of the Auditor’s report, that the said 
former Committee, Lorain Anderson, used due diligence 
with respect to the collection of said notes of Wardman and 
Bones, aggregating $4500.00, for the reason that :he record 
and testimonv in this cause shows that the former Com- 
mittee, said Lorain Anderson, did not use due diligence and 
care in the management, conservation and collection of said 
notes for said estate. 

3. This Committee also notes an exception to the finding 
by the Auditor, in paragraph ten of said report, as follows: 

“It will be observed that the notes in question (Wardman 
and Bones, $4500.00) are still valid obligations of the 
makers and a liability of the bankrupt. And it would seem 
that an action will lie against the trustees, if it can be 
shown that the security was wrongfully or unlawfully re¬ 
leased.” 

i 

29 The reasons for this exception are as follows: 

First , that the record and testimony shows that the 

former Committee, Lorain Anderson, authorized the firm of 
Swartzell, Rheem & Hensey Co. to collect the proceeds of 
said notes, and further shows that the said firm of Swart¬ 
zell, Rheem & Hensey Co. actually did collect th^ principal 
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and interest of said notes from the makers of the same; and 
testimonv further shows that the said Committee, after the 
bankruptcy of Swartzell, Rheem & Hensey Co. filed a claim 
against the estate of said Swartzell, Rheem & Hensey Co., 
for the amount of the proceeds of said notes so collected by 
them; these action^ of the Committee would leave the 
makers of the notes free of all liability. 

Secondly, the contention that this estate may have re¬ 
dress for the loss it sustained through the carelessness and 
negligence of the Committee, by suing someone else, is un¬ 
tenable. 

4. This Committee excepts to the fee of $250.00 recom¬ 
mended by the Auditor in paragraph eleven of said report, 
to be paid to Frederick A. Fenning, for his services as 
counsel to said estate, and as grounds therefor states as 
follows: 

First, The mismanagement and careless administration 
of the estate by the former Committee, Lorain Anderson, 
causing loss to the estate, amply justifies a court of equity 
in refusing any compensation whatever to him or his attor- 
nev. 

Secondly, the record and testimony in this case shows that 
the services rendered bv said Frederick A. Fenning con- 
sisted in large part, if not entirely, in professional services 
to the former Committee in his personal capacity, and not 
as Committee of said estate, in that the former Committee, 
Lorain Anderson, by his negligent and incompetent 
30 administration of the affairs of said estate, and bv 
his careless and inefficient manner of accounting, re¬ 
quired the services of an attorney to make up and render a 
final accounting, which was due from him when he surrend¬ 
ered said estate to this Committee, and the record further 
shows that had the former Committee administered the said 
estate in a business-like and efficient manner, the services 

of an attornev would have been unnecessarv. 

• %> 

Thirdly , that the said fee of $250.00, considering the size 
of this estate and the nature of the services rendered, is 
excessive. 

Fourthly , that a part of the services rendered by said 
attorney to said former Committee were services adverse 
to the interests of said estate. 
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5. This Committee also excepts to the fee of $135.00 which 
the Auditor allows his office for services rendered herein, 
and as grounds for this exception this Committee says: 

First, that considering the size of this estate, said fee 
is excessive. 

Secondly, that the services rendered by the Auditor are 
services in making up an account which the former Com¬ 
mittee was obligated to make up himself, the functions of 
the Auditor being merely to pass upon and state a 
made up bv the fiduciarv himself. 

LOUIS 0. HODGES, /]r., 

Con\ mittee. 

GEORGE C. SHINN, 

Attorney for Committee. 

31 To Frederick A. Fenning, Esq.: 

Please take notice that the above exceptional will be 
called to the attention of the Court on such day as may 
be designated under the Rules of Court. 


LOUIS 0. HODGES 


tIS, Jr., 


Com 


Service of true copy of the foregoing acknowledged this 
2nd dav of Mav, 1933. 

F. A. FENNINiG, 

Atty. for Lorain Anderson, Former Committee. 
Order Overriding Exceptions, c£c. 

Filed June 5, 1933. 


mittee. 


-# 


# 


* 


* 


This cause coming on to be heard on exceptions to the 
report of the Auditor, filed April 24, 1933, and being argued 
by counsel, it is by the Court, this 5th day of June, 1933, 
Ordered, that the exceptions be and are hereby overruled, 
and the report is hereby approved and confirmed ;j and Lo¬ 
rain Anderson is authorized and directed to deliver the per¬ 
sonal estate of the ward, consisting of jewelry and silver¬ 
ware of the estimated value of $1,000.00, note for $5,400.00 
made by Perry Garst, April 4, 1922, due ten ye^rs after 
date; seven shares, preferred stock, Florida Poweif & Light 
Co.; one hundred twenty-eight shares, common stocft, Gandy 
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Bridge Company, and three shares of Pennsylvania Rail¬ 
road Company capital stock, to Louis 0. Hodges, Jr., 
32 present Committee, and upon so doing and filing a 
receipt in this cause, said Lorain Anderson shall 
stand released and discharged as Committee of the person 
and estate of Cynthia G. Anderson; and it is 

Further ordered, as by the Auditor recommended, that 
Louis 0. Hodges, Jr., Committee herein, pay from the estate 
of the ward to Frederick A. Fenning, for services as coun¬ 
sel, Two Hundred and Fifty Dollars, and to Howard Boyd 
(estate of) for services as guardian ad litem. One Hundred 
Dollars. 


JAMES M. PROCTOR, 

Justice. 


To all of the foregoing, the present Committee, Louis O. 
Hodges, Jr., reserves exceptions and notes an appeal in 
open court from said final decree, to the Court of Appeals 
of the District of Columbia, and the undertaking on appeal 
for costs and to afct as supersedeas shall be in the penalty 
of $100 or $50 in cash. 

! JAMES M. PROCTOR, 

Justice. 


Petition Praying That All Costs of Appeal Be Paid from 

Funds of the Ward. 

Filed June 5, 1933. 

******* 


The petition of Lorain Anderson respectfully shows the 
Court: 

1. That petitioner’s final account as Committee in this 

cause was referred to the Auditor, hearings were 
33 held, and the Auditor filed his report April 24, 1933; 

exceptions were filed by the present Committee and 
were argued before the Court, and were overruled; and 
petitioner is informed that the present Committee pro¬ 
poses to appeal from the decision of this Court overruling 
said exceptions. 

2. That petitioner, having faithfully discharged his trust, 
is advised and believes that he should be put to no personal 
expense by reason of any such appeal. 
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Wherefore, the premises considered, petitioner ^sks: 

i 

1. That with respect to such appeal the present Commit¬ 
tee be authorized and directed to pay from the itunds of 
the ward such expenses as may be incurred by petitioner 
for Court costs and printing, including the printing of 
briefs; and that petitioner be authorized to continue the 
employment of Frederick A. Fenning as counsel at such 
compensation as may later be determined by this Court. 

2. And for such other and further relief as to tl[e Court 
mav seem meet. 

LORAIN ANDERSON. 

State of North Carolina, 

County of -: 

Subscribed and sworn to before me this 31 dav iof Mav, 
1933. 

[notarial seal.] W. F. POWELL, 

Notary Public. 

My Commission Expires March 22, 1935. 

34 Order Authorizing Payment from Ward’s Funds, &c. 

Filed June 5, 1933. j 

* * * * * * i * 


Upon consideration of the petition of Lorain Anderson, 
former Committee in this cause, and counsel for Louis 0. 
Hodges, Jr., present Committee having stated in open Court 
that he proposes appealing from the order of this Court 
overruling the exceptions to the Auditor’s report and con¬ 
firming said report, it is bv the Court this 5 dav of June, 
1933, ' 

Ordered, That the present Committee be and hereby is au¬ 
thorized and directed to pay from the funds of tfre ward 
such expenses as may be incurred by said former Committee 
for Court costs and printing in connection with such ap¬ 
peal; and it is 

Further ordered, That the former Committee be atid here¬ 
by is authorized to continue the employment of Frederick 
A. Fenning as counsel in the said appeal at such compensa¬ 
tion as mav later be determined bv this Court. 

JAMES M. PROCTOR, 

Justice. 
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From which order, the Committee, Louis 0. Hodges, Jr., 
notes an exception and appeal in open court to the Court of 
Appeals and undertaking on appeal is fixed in the $300 sum 
of One hundred Dollars, bond for costs $100 or $50 cash 
in lieu thereof. 

JAMES M. PROCTOR, 

Justice. 


35 Memoranda. 

June 12, 1933.—$50 deposited for costs on appeal. 

$50 deposited for costs on appeal. 

Supersedeas undertaking $300.00 with surety approved 
and filed. 

June 26, 1933.—Two copies Statement of Evidence filed. 

Assignments of Error. 

Filed June 26, 1933. 


1. The Court erred in overruling exception number one 
to the Auditor’s Report, and in holding notes of Wardman 
and Bones, totalling $4500.00, as assets of the estate of 
Cynthia G. Anderson, duly accounted for and credited to 
the former Committee, Lorain Anderson. 

2. The Court erred in overruling exception number two 
to the Auditor’s Report, and in finding that the former 
Committee, Lorain Anderson, used due diligence with re¬ 
spect to the collection, management and conservation of the 
notes of 'Wardman and Bones, aggregating $4500.00. 

3. The Court erred in overruling exception number three 
to the Auditor’s Report, and in ratifying and confirming 
that part of said report which reads as follows: “It will 
be observed that the notes in question (Wardman and 
Bones, $4500.) are still valid obligations of the makers and 

a liability of the bankrupt. And it would seem that 
36 an action would lie against the trustees, if it can be 
shown that the securitv was wrongfullv or unlaw- 
fullv released.” 

4. The Court erred in overruling exception number four 
of the Auditor’s Report, and in approving the recommenda¬ 
tion that a fee of Two Hundred Fiftv Dollars ($250.00) be 
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paid to Frederick A. Fenning for his services as counsel 
to said estate. 

5. The Court erred in overruling exception! number five 
of the Auditor’s Report, and in ratifying anti confirming 
the fee of One Hundred Thirty-five Dollars ($135.00) 
charged by the Auditor for his services rendered herein. 

6. The Court erred in ratifying and approving the final 
account of Lorain Anderson, former Committee. 

7. The Court erred in ratifying and approving the find¬ 
ings, report and recommendations of the Afiditor on the 
said final account of Lorain Anderson, formej’ Committee. 

8. The Court erred in passing the order of June 5, 1933, 
requiring Louis 0. Hodges, Jr., Committee, to pay from 
the funds of the ward such expenses as may be incurred 
by the former Committee, Lorain Anderson, fc)r court costs 
and printing in connection with the appeal frchn the order, 
ratifying and confirming the Auditor’s Report' and further 
authorizing the employment of Frederick Aj Fenning as 
counsel to the said former Committee, and directing that 
his fee on the appeal be paid out of the funds of the ward. 

GEORGE C. SHINN, 

Attorney for Committee, Louis 0. Bodges, Jr. 


37 Memoranda. 

July 6, 1933.—Time for submission and settlement of 
Statement of Evidence extended to and including Septem¬ 
ber 29, 1933. 

Julv 14, 1933.—Statement of Evidence signed and filed. 
Affidavit of Service of Statement of Evidence, &c. 

Filed August 15, 1933. 

# # * * * * | # 


District of Columbia, $$: 

Louis 0. Hodges, Jr., being first duly sworn, on oath 
deposes and says that on the 24th day of June, 1933, he 
did serve Frederick A. Fenning, attorney foj’ Lorain An¬ 
derson, former Committee in the above-entitldd cause, with 
a true copy of the Statement of Evidence, Assignments of 
Error, Designation of Record in the above-entitled cause, 

1—6076a 
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by leaving said copies at the office of said Frederick A. 
Fenning in the Shoreliam Building, Waslmgton, D. 0., and 
that on the 15th day of August, 1933 he did serve the said 
Frederick A. Fenning with a true copy of the Additional 
Designation of record herein by leaving a copy at the said 
offices of Frederick A. Fenning in the Shoreliam Building, 
Washington, D. 0. 

LOUIS 0. HODGES, Jr. 

Subscribed and sworn to before me this 15th day of 
August, 1933. 

[notarial seal.] HELEN R. SASSOER, 

Notary Public, D. C. 

38 Designation of Record. 

Filed June 26, 1933. 

•#*#**** 

The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare the following for a transcript of 
record in the above entitled cause on appeal to the Court 
of Appeals: 

1. Petition of Lorain Anderson for leave to resign as 
Committee, filed on the 1st day of June, 1931. 

2. Order of May 9, 1932, authorizing resignation of Lo¬ 
rain Anderson as Committee, and appointing Louis O. 
Hodges, Jr., as the new Committee, and referring cause to 
Auditor. 

3. Notation of filing and approval of bond by Louis O. 
Hodges, Jr., as Committee. 

4. Report under Equity Rule 69, of Lorain Anderson, 
former Committee, filed November 28, 1930. 

5. Third and final account of Lorain Anderson, filed 
herein on the 18th day of June, 1932. 

6. Final accounting of Lorain Anderson, Committee, filed 
November 11, 1932. 

7. Statement of evidence taken before Auditor. 

8. Report of Auditor, filed April 24, 1933. 

9. Exceptions to Auditor’s Report. 

10. Order ratifying and confirming Auditor’s Report, 
and overruling exceptions. Exceptions and appeal noted 
and bond on appeal fixed. 
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11. Petition of Lorain Anderson, former Committee, that 
all his expenses incurred on appeal, including court costs 
and printing be paid from the funds of the wand, Cynthia 
G. Anderson. 

39 12. Order of June 5, 1933, directing that all costs 

of appeal incurred by Lorain Andersonj including 
court costs, printing and attorney’s fees, be paid from the 
funds of the ward. Exception and appeal note<J and bond 
fixed. 

13. Perfection of appeal from order overruling excep¬ 
tions and ratifying and confirming Auditor’s feeport, by 
deposit of Fifty Dollars ($50.00) cash, with d\ 

14. Perfection of appeal from order that a 
appeal of Lorain Anderson, former Committ^ 
from the funds of the ward, by filing a Thre 
Dollar ($300.00) bond, approved by the Court, ajid deposit¬ 
ing Fifty Dollars ($50.00) cash, with date. 

15. Assignments of Error. 

16. This Designation of Record. 

GEORGE C. SHIXX, 

Attorney for Committee, Louis O. Iloflges, Jr. 

Additional Designation of Record. 

Filed August 15, 1933. 


ite. 

11 costs of 
e, be paid 
Hundred 


* 


* 


* 


The Clerk of the Supreme Court of the Districi of Colum¬ 
bia will please add the following to the Designation of Rec¬ 
ord heretofore filed in the above-entitled cause and include 
them in the transcript of record on appeal to the Court of 
Appeals: 

1. The undertaking of Lorain Anderson as Coifimittee for 
Cynthia G. Anderson in which the United States Fidelity & 
Guaranty Company is surety. 

2. Affidavit of Louis O. Hodges, Jr., of 
40 Statement of Evidence, Assignments of Er 

nation of Record, and Additional Designation of 
Record. 

3. This Additional Designation of Record. 

GEORGE C. SHINN, 

Attorney for Louis O. Hodges, Jr., Committee. 


service of 
ror, Desig- 
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41 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 40, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of wh’ch are made part of this 
transcript, In re: Cynthia G. Anderson, Lunatic, Lunacy 
No. 11577, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of September, 1933. 

[Seal Supreme Court of the District of Columbia.] 

1 FRANK E. CUNNINGHAM, 

Clerk. 


42 Filed Jul. 14, 1933. 

In the Supreme Court of the District of Columbia 

Lunacv. No. 11577. 

* 

In re Cynthia G. Anderson, Lunatic. 

Statement of Evidence. 

Be it remembered, That on the 15th day of July, 1932, the 
above entitled cause came on for hearing before A. Left- 
wich Sinclair, Auditor of the Supreme Court of the District 
of Columbia, in compliance with an order of said Court, 
dated May 9th, 1932, referring said cause to the Auditor to 
settle the account of Lorain Anderson, resigned Committee; 
and that at the hearing on said date, the following witnesses 
appeared: 

Frederick A. Fenning, who testified as follows: That he 
was the attorney for Lorain Anderson, Committee, and 
that subsequent, to May 4, 1931, he had performed services 
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for the said Lorain Anderson, as set out in a s 
services, which was duly offered and received i 
and is as follows: 


tatement of 
n evidence, 


“In the Supreme Court of the District of Coluiiibia, Hold¬ 
ing an Equity Court. 


Lunacy. No. 11577. 


In re Cynthia G. Anderson. 


“I, Frederick A. Fenning, do solemnly swear that as 
Counsel for the Committee in the above-entitled cause I 
have rendered the following services since May jt, 1931, and 
that for such services I regard a charge of $200.00 as rea¬ 
sonable compensation. 

43 “1931. 


5/4. 


5/11. 


5/16. 

5/23. 

5/27. 

6 / 1 . 

6/9. 

7/13. 


explaining 


7/15. 

7/22. 

11 / 6 . 

12 / 8 . 


Wrote Committee for required affidavit] 
delay in forwarding 69th Rule Report. 

Obtained order of Court authorizing filing of 69th 
Rule Report. Filed Report and so advised Com¬ 
mittee. 

Replied to Committee's letter in re his retirement as 
Committee. 

Conference with Admiral Garst (ward’s father). 

Prepared petition for Committee’s discharge and 
sent same to Committee. 

Filed petition of Committee asking discharge. 

Wrote Committee. 

Conferences at National Savings and Trust Com¬ 
pany, at office of Referee in Bankruptcy, and at 
office of Swartzell, Rheem & Hensey Co., Pre¬ 
pared proof of claim against Swartzell, Rheem & 

Hensev Co. and sent same to Committee. 

* 

Obtained order of Court appointing Gjuardian ad 
litem, conferred with latter, and wrote Committee. 

Prepared and forwarded proof of claim to Referee 
in Bankruptcy. 

Conference with Committee and his father, Admiral 
Anderson. 

Wrote Committee in re Auditor’s bill. 
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1932. 

1/18. Wrote Committee in Re Clerk's bill. 

1/21. Wrote Committee in re bonding 1 company bill. 

1/23. Wrote Committee in re annual accounting*. 

2/5. Wrote Guardian ad litem. 

3/29. Wrote Committee at request of Guardian ad 
44 litem, inquiring if lie is willing to continue 

as Committee. 

4/6. Wrote Committee urging reply to above. 

4/7. Conference with Dr. O'Malley, St. Elizabeth's Hos¬ 
pital. 

4/14. Conference with Dr. Twombly. 

4/15. Wrote Guardian ad litem. 

4/21. Wrote Guardian ad litem, and conference with Mr. 
Boyd and Mr. Hodges. 

4/22. Wrote Committee. 

5/3. Wrote Committee. 

5/6. Conference with Mr. Bovd. 

5/7. Conference with Mr. Hodges. 

5/9. Obtained order of Court appointing new Committee, 
and so advised Lieutenant Commander Anderson, 
Mr. Boyd, and Mr. Hodges. Prepared this record 
of services rendered, for transmission to Auditor 
of this Court. 


FREDERICK A. FEXXIXG. 


District of Columbia, ss: 

Subscribed and sworn to before me this 9th day of Mav, 
1932. 


HELEX A. LOSAXO, 

Notary Public , D.C.” 


He requested that he be allowed a fee of Two Hundred 
Dollars ($200.00) for the services enumerated in said state¬ 
ment. He further testified that subsequent to May 9th, 
1932, he had rendered additional services to said Lorain 
Anderson, as set forth in a further statement of services, 
which was duly offered and received in evidence and is as 
follows: 
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45 “Memorandum of Professional Services Rendered 

by Frederick A. Fenning After Mdy 9, 1932, in 
re Cynthia G. Anderson , Lunacy, N\). 11,577. 

“1932. | 

5/20. Answered Mr. Hodges and wrote Cortimander An¬ 
derson. 

5/21. Wrote Commander Anderson. 

5/25. Telegraphed Commander Anderson. 

5/25. Wrote Auditor Sinclair. 

5/28. Wrote Auditor Sinclair. 

5/28. Wrote Commander Anderson (special delivery) 
sending prepared form of affidavit. 

6/3. Telephoned Auditor’s Office. i 

6/3. Telephoned Mr. Hodges. 

6/17. Wrote Mr. Hodges. | 

6/1S. Wrote Mr. Hodges. | 

6/25. Wrote Commander Anderson, sending prepared 
form of consent to transfer. j 

7/2. Wrote Mr. Hodges, Auditor Sinclair apd Comman¬ 
der Anderson. 

7/15. Attended hearing before Auditor. 

Ask $75.00 in addition to $200.00 asked for services 
from 5/4/31 to 5/9/32, inclusive.” 

For this he asked an additional fee of Sevehtv-five Dol- 

i J 

lars ($75.00), to be paid out of the funds of the estate. In 
response to a request by the Auditor that his services be 
explained to show more in detail of just what they con¬ 
sisted, he testified: 

“In answer to the remarks to which the Auditor has lis¬ 
tened just now, I would say at the outset that the writing 
of a letter is not a five minutes’ performancd. A letter, 
regardless of its length, if it has any significance or 

46 anv reason exists for it having been written, is the 
result of thought, and it does not lie in the mouth of 

any lawyer to come in here and argue that a reputable mem¬ 
ber of the Bar has given no time for a client. There may 
be fourteen letters in there. It is clearly beside the mark 
and has no significance to sav how much time is actuallv 
consumed in dictating a letter—that it may tahe five min¬ 
utes or 6!4 minutes—when the man who dictates a letter 

l 
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may have taken an hour in considering what advice he has 
given. He states fhat the services consisted of writing 
letters. It was necessary because of a client of no business 
ability and rather tardy in his manner of doing things. 
Was it the fault of his counsel his client was of that nature? 
Was not counsel to be commended for trying to get his 
client to do what he should have done as Committee? Can 
counsel be charged with doing a petty thing when the object 
of the communications was to get his client properly before 
the Court, of which he was an officer under his appointment 
as Committee? It is suggested that some of the matters 
consisted of appearances in Court. Then Mr. Hodges 
makes an attack that I have made a claim for $75.00, and he 
undertakes to divide that charge up into so much for a 
letter to him, and so much for a conversation with him. 
He says I had a conference with him which last- two min¬ 
utes. I can tell him a great deal in two minutes, and yet 
it is held up before the Auditor to pay no attention to a 
conversation that takes two minutes. I know a man can be 
verbose, but must he be penalized for doing it in two 
47 minutes ? Is Mr. Boyd to be paid for taking 26 min¬ 
utes to tell vbu what he did as guardian ad litem? I 
am not criticizing him for taking that long, but I do object 
to a man being criticized for saying a thing in two minutes. 
Mr. Hodges did not say what the attendance before the 
Auditor is worth. I have not worked for less than $100.00 
a dav, and I will not. This hearing has taken half a dav 
and should have been not less than $60.00. It has taken 
more than half a day, which is lumped in the $75.00. It is 
picayunish to go into details, and I will not go into details, 
because no member of the Bar of experience can go into 
that.” 

He offered the paper designated as the third and final 
account of Lorain Anderson, Committee, which is set out 
fully in the record. 

Mr. Boyd, as counsel for present committee, referring to 
the claim for the services rendered prior to July 15, 1932, 
then said: 

“I have no objection to Colonel Fenning’s claim, so far 

as he asks for compensation for things that it was not the 

duty of his client to do. He has filed a detailed statement 
%> 

of what he is claiming for. That statement speaks for it- 
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self and needs no comment. Your honor will see what each 
item is for and what it is about. Many of theifn relate to 
his client’s inaction; then his client’s desire to get out of 
the case. I want to call vour attention to thdt, and vou 
will determine how many of these items are proper to be 
attended to bv him. Mr. Hodges has made an analysis to 
which he wants to invite vour Honor’s attention. 

While this paper states there were so many [letters and 

conferences, there is nothing before vour Honor as to the 

length or importance of the letters or conferences. 

48 I am not calling for information concerning them, as 

knowing Colonel Fenning as I do, we know he claims 

onlv what he considers reasonable.” 

* 

Thereupon, Charles W. Handy was called on behalf of 
the present Committee, Louis 0. Hodges, Jr., and testified 
as follows: That he was a bookkeeper at the Swartzell, 
Rheem & Hensey Co., where he had been employed since 
before October, 1928. That the records of the firm of 
Swartzell, Rheem & Hensey Co. showed ledger account, 
which was dulv offered and received in evidencd. 

That this ledger account shows that at the time of the 

bankruptcy of Swartzell, Rheem & Hensey Company, on 

February 1931, there was a credit balance of] Forty-five 

Hundred ($4500.00) due Cynthia G. Anderson, jvhich arose 

from the proceeds of the payment of Wardman and Bones 

notes for that amount, secured on the Carlton Hotel, Lot 

58, Square 199, in the District of Columbia. This money 

was received bv Swartzell, Rheem & Hensev Co. on October 

4, 1928, from the Central Union Trust Company, together 

with the payment of all of that issue of notes secured on the 

Carlton Hotel. That Cynthia G. Anderson was the holder 

of notes of that issue, being numbered and in [amounts as 

follows: No. 967, $500.00; No. 679, $l,000.0d; No. 680, 

$1,000.00; No. 536, $1,000.00; No. 678, $l,0d0.00. That 

Cynthia G. Anderson purchased said notes February 5, 

1926, as shown by copy of the following letter of that date 

which was dulv offered and received in evidence: 

* 
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49 


‘‘February 5th, 1926. 


Mrs. Cynthia Garst Anderson, 
c/o Rear Admiral E. A. Anderson, 

R. F. D. 2, Masonboro Sound, 
'Wilmington, North Carolina. 


Dear Mrs. Anderson : 

I am in receipt of your kind favor of the 4th instant, en¬ 
closing your checks aggregating $4,500.00, and in accord¬ 
ance with your request, have set aside and placed in our 
vault for safekeeping for you loan of Wardman and Bones 
for that amount, dated March 14th, 1925, bearing interest 
at the rate of 6%%, and which we consider amply secured 
bv first deed of trust. 

Four months’ interest has accrued on this loan so that 
on March 14th next, you will receive our check for two 
months’ interest. 

Including this investment, we have $6,000 in notes which 
we are holding for you for safe-keeping. 

Thanking vou for vour courtesv, I remain, with kindest 
regards, 

O 7 

Verv trulv vours, 

Vice-President.” 

Interest was paid on these notes and on the account to the 
credit of Lorain Anderson, Committee of Cynthia G. An¬ 
derson, up to the time of the bankruptcy of Swartzell, 

Rheem & Hensev Co. The notes had been secured bv deed 

« * 

of trust on Lot 58, Square 199, as to which the Witness tes¬ 
tified as follows : 

Q. Were they secured by a first deed of trust? A. Yes, 
sir. 

Q. Was that trust released? A. Yes, sir. 

50 Q. When was it released with respect to the pay¬ 
ment of the notes? A. I do not know the exact date. 
It must have been when the money was received on October 
4, 1928. 

On October 5, 1928, notice was sent to Lorain Anderson, 
by the following letter copy of which was duly offered and 
received in evidence: 
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“October j5, 1928. 

Com. Lorain Anderson, U. S. N., 

c'o National Savings and Trust Co., 

Citv. 

* 

Dear Com. Anderson : 

Will you kindly bring in for collection at your conven¬ 
ience, the notes of Wardman and Bones aggregating 
$4,500, dated March 14th, 1925, as we are expecting them 
to be paid shortly, before maturity, with a bonus of two 
months’ interest in advance? 

We will be pleased to furnish you with another first- 
class, first deed of trust loan in reinvestment of these 
proceeds, should you desire to have us do so. 

With kindest regards, we remain, 

Very truly vours, 

SWL4RTZELL, RltEEM & 
HEXSEY CO., I 
By-- | 

Vice-President. ’ ’ 

This was followed by a letter dated October 9, 1928, 
copy of which was duly offered and received iji evidence, 
and is as follows: 

“October 9, 1928. 

“Com. Lorain Anderson, U. S. N., 
c/o U. S. S. Lawrence, 

51 Cristobal, 

Canal Zone, Panama. 

Dear Com. Anderson : 

Your notes of Wardman and Bones, aggregating $4,500, 
dated March 14th, 1925, are to be paid shortly, before ma¬ 
turity, with a bonus of two months’ interest in advance. 
We are enclosing herewith an order on the National Sav¬ 
ings and Trust Company for them, asking that you kindly 
sign it and return to us at your convenience. 

Should you desire to have us do so, we will be pleased 

to furnish vou with another first-class, first defed of trust 
* * 

loan in reinvestment of these proceeds. 

With kindest regards, we remain, 

Verv truly yours, 

SWARTZELL, RjiEEM & 
HENSEY CO., 

By - 

Vice-President. ’ ’ 
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About the first of August, 1929, Swartzell, Rheem and 
Hensev Co. received a letter, which was dulv offered and 
received in evidence, and is as follows: 

“July 25, 1929. 

Swartzell, Rheem & Hensev Co., 

Washington, D. C. 

My Dear Sirs : 

I deposited the notes of Wardman and Bones aggre¬ 
gating $4,500.00 with the National Savings and Trust Co. 
in Washington and requested that they notify me of any 
deposits made to my credit. So far they have not noti¬ 
fied me of anv interest received. Can you inform me if 
they have been collecting as requested? In accordance 
with your request, I have requested them to return 
52 to you the Wardman and Bones notes, but I am not 
allowed, without permission of the Court, to rein¬ 
vest the proceeds of the notes. Will you please deposit 
the proceeds of the notes to my account with the National 
Savings and Trust Co. together with anv interest that mav 
have accrued? 

I have been extremely remiss in connection with mv ad- 
ministration of this testate, but I have had four moves in 
connection with mv dutv in the last four months and my 
records have not been available. I intend to apply to the 
Court to have a Trust Company take it over. I shall apply 
to the Court for permission to reinvest the proceeds of 
the redemption of the notes with you in similar securities. 

Thanking you for your past favors, 

Very truly yours, 

LORAIN ANDERSON, 

Committee for Cynthia G. Anderson.” 


To this letter, Swartzell, Rheem and Hensev Co. sent a 
reply copy of which was duly offered and received in 
evidence, and is as follows: 


“Swartzell, Rheem & Hensey Co., Washington, D. C. 


Mr. Lorain Anderson, 

U. S. Naval-Ammunition Dept., 
Kuahua Island, 

Pearl Harbor, Hawaii. 


August 9th, 1929. 


Dear Mr. Anderson : 

We are in receipt of your kind favor of July 25th, 
53 regarding the notes aggregating $4,500 held by you 
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as Committee tor Cynthia G. Anderson ant. are en¬ 
closing herewith duplicate deposit slips of the National 
Savings and Trust Company, showing the amount of in¬ 
terest deposited there to your credit. 

We have conferred with the trust company land they 
are willing to hold these notes for collection for you until 
you have made arrangements for the substitution for the 
company in your place. 

With kindest regards, we remain, 

Very trulv vours, 

SWARTZELL, RHjEEM & 
HENSEY CO., 

Bv E. D. RHEEM, 

Vice-Presidevt. 

The witness further testified, in response to 4 question 
as to the financial condition of Swartzell, Rheem |& Hensev 
Company, after receiving the payment of the sjaid notes, 
that it could have paid the Fortv-five Hundred Dollars 
($4500.00), and was paying its debts and obligations; that 
he did not know why the money was not turnei over to 
the National Savings and Trust Company, but the records 
of Swartzell, Rheem & Hensey Co. showed no demand for 
payment other than as shown by the correspondence. In¬ 
terest was paid in October, 1928, March, 1929, September, 
1929, March, 1930, and September, 1930. 

The witness further testified upon examination by Mr. 
Fenning as follows: 

Q. From the Central Union Trust Company, land your 
letter of October 5, 1928, states that you expect the notes 
to be paid shortly, and the letter of October 9, 1928,—five 
days after payment,—did not say they had been paid, but 
said they would be paid shortly. Now, Jt is your 
54 understanding that you have not filed anything to 
show they had been paid? A. There is nothing to 
show he had actual notice. 

Q. That is all the correspondence you have on the sub¬ 
ject? A. Yes, sir. 

Whereupon, due to the absence of Lorain Anderson, the 
former Committee, the hearing was continued to October 
26, 1932, at which time Lorain Anderson testified as fol¬ 
lows: That the paper filed in this cause, designated as 
“The Final Accounting of Lorain Anderson, Coijimittee”, 
and part of the record herein, and a paper executed by 
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him July 14, 1932, constituted his final account in this case. 
On cross-examination by Mr. Shinn, he stated that all 
disbursements made bv him as Committee were by check 
drawn on the National Savings and Trust Company, and 
that the cancelled checks constituted his vouchers. That he 
had accounted for all dividends on stock,—Pennsylvania 
Railroad Company, Gandy Bridge Company, and Florida 
Power and Light Company. That he had made his last 
account July 14, 1932, and that he believed he had made 
his next preceding account around December, 1931, but 
he did not recall off-hand. He had copied his records of 
dividends on the Florida Power and Light Company stock, 
as shown in the account, from his records; he did not know 
the amounts of the dividends; two items of Twenty-four 
Dollars and Fifty Cents ($24.50) were all that he received 
during the period of the account. He did not remember 
how often the dividends were paid. He was on duty in 
Hawaii and other stations and as checks came in he never 
failed to deposit them in his committee account. 

As to brick flats in Boone, Iowa, he testified: 


Q. Have you made any accounting of the income from 
the brick fiats in Boone, Iowa? A. Very seldom. 
55 Thev have been rented off and on. Originallv the 
people could not pay the rent. The men who took 
it over thought it was better to let these people stay in 
there and, more or less, take care of the place than have 
it empty, and when they got out of work they could not 
pay rent. They are more of a liability than an asset. 

Q. How much income did you receive? A. I do not 
know, it is all listed in my report. There was never any 
income from those flats to be deposited because the taxes, 
repairs, etc., always used more than the flats brought in. 

Q. Did you get any account of the receipts and disburse¬ 
ments so as to show the situation? A. Yes. 

Q. Have you got them? A. They are probably in that 
file there. I will leave anything I have in the case. 

On being questioned as to payments of rent from the 
Mid-Continent Petroleum Company, who rented the gas 
station in Boone, Iowa, from June, 1931, to the time of 
filing his account, he replied that he thought he had writ¬ 
ten 1931 instead of 1932. He was then unable to account 
for the payments for 1931, and said that these payments 
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had been made directly to the bank after he hacj resigned 
as committee. Upon request of his attorney, he >vas given 
permission to file a supplemental account after making a 
further study of his records to clarify the receipts. 

He further testified that he was never informed that 
the notes of Wardman and Bones, belonging to f:he estate 
of Cynthia G. Anderson totalling Fortv-five Hundred Dol- 
lars ($4500.00), secured by first deed of trust on 

56 Lot 58, Square 199, had been paid, and that he 
never knew, except by rumor, that they had been 

paid. He first heard the rumor shortly after hje was in¬ 
formed Swartzell, Rheem & Hensey Co. went into bank¬ 
ruptcy. He did not know before that date because no one 
informed him. The notes were kept at the National Sav¬ 
ings and Trust Company. He was then asked if he had 
received the two letters, previously offered and received 
in evidence, one dated October 9, 1928, and being a letter 
to him from Swartzell, Rheem & Hensey Co., the other 
being dated August 9, 1929, likewise being a letter to him 
from Swartzell, Rheem & Hensev Co. He admitted the 
receipt of these letters. He admitted the receipt, of these 
letters. He further admitted the receipt of the following 
letter, which was duly offered and received in evidence: 

“National Savings and Trust Co., Washington, D. C. 

August 9, 1929. 

Lt. Comdr. Lorain Anderson, 

United States Naval Station, 

Pearl Harbor, 

Territory of Hawaii. 

Dear Sir: 

We wish to acknowledge the receipt of your favor of 
July 25th enclosing checks aggregating $505.89, jwhich we 
have credited to vour account as Committee for Cvnthia 
G. Anderson with this Company, as directed. We also 
acknowledged receipt of your check for $5.00 to our order 
drawn against your account, in payment of one year’s rent 
on your safe deposit box, the receipt for which is en¬ 
closed. 

57 The $4,500 in real estate notes signed bv tVardman 

■ * <_> * 

and Bones, deposited with us for your Committee 
Account, are still in our files, Messrs. Swartzell, Rheem & 
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Hensey Company having refused to accept same at this 
time, and about which we understand they are writing you. 
Interest on these notes due September 14, 1928 and March 
14, 1929 was promptly paid by that firm and credited by it 
direct to vour Committee Account without having come to 

ft V_>- 

the notice of the Note Department, and for that reason you 
did not receive the customary notices of deposit. 

Yerv trulv vours, 

‘ * 1 C. C. LAMBORX, 

Inclosure. Treasurer.’ 7 

He then identified the following letter to the Xational 
Savings and Trust Company, which he testified was the 
order which the Swartzell, Rlieem & Hensey Co. had re¬ 
quested him to sign and return to them. It was duly offered 
and received in evidence. 

“October 9, 1928. 

Xational Savings and Trust Co., 

Washington, D. C., 

Gentlemen : 

Will vou kindlv deliver to Swartzell, Rlieem and Hensev 
Co., uncancelled, the notes of Wardman and Bones, aggre¬ 
gating $4.500., datbd March 14th, 1925, secured on Lot 58, 
Square 199, which you hold for my account for collection, 
and retain this as a receipt therefor. 

Yerv trulv vours, 

LORAIX AXDERSOX, 
Committee for Cynthia G. Anderson.” 

58 These instructions were given so that the notes could 
be paid. 

He then identified the following letter, which was dulv 
offered and received in evidence: 

“U. S. Xaval Ammunition Depot, Kuahua Island, Pearl 

Harbor, Hawaii. 

25 Julv, 1929. 

9 i # * 

The Xational Savings and Trust Co., 

Washington, D. C. 

My Dear Sirs: 

I am enclosing checks totalling five hundred and nine 
dollars and eighty-nine cents ($509.89). Please deposit 
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them to my account as committee for Cynthia G. Anderson. 

I am also enclosing a check for five dollars ($5.00) in pay¬ 
ment for the rent on the safe deposit box which J engaged 
as committee for Cynthia G. Anderson. 

In much earlier correspondence, I requested that you hold 
for collection certain notes of Wardman and Bones, aggre¬ 
gating $4,500.00, and further requested that you inform me 
when deposits were made to my “Committee Account.” So 
far I have received no notifications from you that any in¬ 
terest has been received on these notes. The interest 
amounts to one hundred and forty-six dollars and twenty- 
five cents semi-annually. The last payment of th}s interest 
of which I have received notification was about .July, 1927. 
It is requested that you send me deposit receipti covering 
these deposits, or a statement that Swartzell, Rheem and 
Hensey did not deposit with you the interest 

In a letter mailed today I have requested that you place 
with Swartzell, Rheem and Hensev the notes that vou now 
hold for collection, in order that they may meet an 
59 advanced collection. If thev should do sd, will vou 
please hold the proceeds in my checking account until 
I receive permission to reinvest them? 

Very trulv vours, 

LORAIN ANDERSpN, 
Committee for Cynthia G. Anderson.” 

He testified that by this letter of July 25,1929, he jinstructed 
his bank to turn the notes over to Swartzell, Rheem and 
Hensey Company, and he thought they were to be paid in 
advance. When he received word from the National Savings 
and Trust Company on August 9,1929, that it had presented 
the notes to Swartzell, Rheem and Hensey Co.j and that 
company had refused to accept them, it meant nothing to 
him except that the notes had not been paid, and he made 
no inquiry of the National Savings and Trust Company as 
to whether or not they had been paid. He said tl)ie interest 
continued to come in regularly, so he thought the Jiotes were 
not paid. When asked when he found out that] they had 
the proceeds, he replied that he never did find out. He was 
then asked when he applied to the Court for permission to 
reinvest the money. He replied: 

“I did not. I could not request permission to invest 
something I never had. I wrote to Mr. Fenning and asked 

7—6076a 
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him to request the Court ’s permission to reinvest the money 
when it was received by me, and I was informed this morn- 
ins: bv Mr. Fenning and that could not have been done be- 
cause I could not obtain permission to invest something 
I did not have.” 


He was then asked if he had looked over his account of 
November 28, 1930, before testifying. He replied that he 
had not and denied that he knew that he had the proceeds 
and for that reason asked Mr. Fenning for permission to 
reinvest. Further testimony on examination by Mr. 
60 Shinn is as follows: 


“Q. Is it not a fact you did know you had the proceeds, 
and for that reason you asked Mr. Fenning for permission 
to invest it? A. “No, it is not a fact. 

“Q. Why did you write this on the account: ‘Date of 
maturity March 14, 1930. Tried to obtain Court’s permis¬ 
sion to invest in similar security, but have not heard?’ What 
do you mean by the expression ‘Apparently done'? A. I 
though- the Court had probably put the money right back 
into similar securities, and that was the reason I was con¬ 
tinuing to receive the interest. 

V_7 

“Q. You thought you had received the proceeds and it 
was put in another investment ? A. Either that or the notes 
had not been paid.” 


He then admitted that he knew that the notes were due 
March 14th, 1930, and that in March, 1930, he took no steps 
to collect. He also admitted that he took no steps to find 
out if they would be paid. He thought they would be paid 
eventually; “That Swartzell, Rheem and Hensey were an 
honest concern.” 

When asked whether he thought it the part of wisdom to 

let the notes stand out and not make inquiries concerning 

them, he replied that as he continued to receive interest, he 

thought that the notes had been extended or had been paid, 

and the Court had authorized the investment of the monev 

* 

in similar securities. He did not, however, receive any 
extension slips on the notes. 

In answer to questions by Mr. Shinn, he said that he had 
never sought the Court ’s guidance in the matter of deposit¬ 
ing the proceeds of the notes, that he never took any 
61 steps to find out whether the notes had actually been 
paid, and that he deemed the bank statements show- 
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ing deposits of interest sufficient information | as to the 
status of the investment. Witness stated that up to the 
time of filing his last account he knew nothing about the 
notes. 

It further appeared at the hearing that subsequent to the 
bankruptcy of Swartzell, Rheem & Hensey Co., Lorain An¬ 
derson, as Committee for Cynthia G. Anderson, filed a claim 
against the bankrupt estate in the sum of Forty-five Hun¬ 
dred Dollars ($4500.00), for the money collected by the 
said bankrupt on October 4, 1928. Asked whether he con¬ 
sidered the bank statements sufficient information as to the 
status of the investment, he replied “That is correct. I 
would have assumed the same had it been my own funds.” 
It further appeared that on March 22, 1927, Commander 
Anderson filed a report as required by Equity pule 70 in 
which lie set out these notes for $4,500 as being investments 
made by the ward before she was adjudged insaije and that 
he, as committee, had deposited the said notei with the 
National Savings and Trust Company. In answer to the 
auditor’s suggestion that he could make any statement he 
cared to make, Commander Anderson testified: 

“I took the trust when the ward became insane. I looked 
around through all her effects and found out, as well as I 
could, what she had and reported it to the Court, |md looked 
out for the estate. I made no changes in the original status 
of the investments during my entire trusteeship, with the 
exception of the Oil Company in Boone, Iowa. The lease 
ran out, and I renewed the lease. I had a fight to get the 
same rent, but through Moore & Crooks I got the same rent 
as in the first place. 

62 “These Swartzell, Rheem & Hensey notes were 
part of the original estate, and I must admit being 
unfamiliar with business procedure, but I was under the 
impression the notes were perfectly good and that they were 
either reinvested by Mr. Fenning, or had not been paid, 
because up to the time I received notice of the bankruptcy 
of Swartzell, Rheem & Hensey the interest was paid regu¬ 
larly. I do not know the present status of the notes, and 
I do not know that anvbodv else does. The firs^: informa- 
tion I had was from the National Savings and Tlrust Com¬ 
pany. The interest was ])aid regularly on the date due, up 
to my receipt of the information of the bankruptcy of 
Swartzell, Rheem & Hensey. 
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I have administered it to the best of my ability, and have 
never accepted any remuneration. I have spent a consid¬ 
erable amount of my own money. Last winter I came down 
from New York to 'Washington, in connection with the 
estate. Other than that, I do not suppose I spent much, 
except for stamps and registry fees, which I paid out of 
my own pocket rather than charge it to the estate. 

“Mr. Shinn: This estate came from your former wife’s 
father? 

“A. Most of it is my own savings, which I gave my wife. 

Q. I am talking about the real estate. A. My wife’s 

father borrowed some monev and gave a mortgage. Next 

vear she foreclosed. The monev was loaned him from mv 
% * 

own savings. 

The Auditor: You say most of this estate represented 
gifts from you to the ward? 

“A. Yes, sir. 


63 Thereupon, the hearing was continued to Novem¬ 
ber 11, 1932. Frederick A. Fenning requested the al¬ 
lowance of additional counsel fees of One Hundred Dollars 
($100.00) for services rendered subsequent to July 15, 1932. 

Louis 0. Hodges, Jr., the present Committee, offered in 
evidence a bill from the District of Columbia for the board 
and keep of the ward in the sum of Eight Hundred Eighty- 
five dollars and twelve cents ($885.12) for the period from 
February 1, 1931‘to May 25th, 1932, at One dollar and 
ninety-two cents ($1.92) cents a day. 

Whereupon, as the foregoing contains the substance of 
all the evidence given on the hearings of this cause before 
the Auditor of the Supreme Court of the District of Colum¬ 
bia, this statement of evidence is duly certified, approved 
and signed and ordered to be made of the record in the 
above entitled cause, this 14 dav of July 1933. 

JAMES M. PROCTOR, 

J list ice. 

GEORGE C: SHINN, 

Attorney for Present Committee. 

FREDERICK A. FENNING, 

Attorney for Former Committee , Lorain Anderson. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6076. Louis O. Hodges, Junior, committee, appellant, 
vs. Lorain Anderson. Court of Appeals, District of Colum¬ 
bia. Filed Sep. 26, 1933. Henry W. Hodges, Clerk. 
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This is an appeal by Louis O. Hodges, Jr., Coijnmit- 
tee of Cynthia G. Anderson, from two orders entered 
in the Supreme Court of the District of Columbia- The 
main question arises out of the order overruling the 
exceptions to, and ratifying and confirming, a report 
of the Auditor of the Supreme Court. Incidental to 
that question is an appeal from an order directing the 
appellant to pay the costs of printing of briefs and 
the counsel fees of the appellee on this appeal. 
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STATEMENT OF FACTS. 


On the 11th day of June, 1931, the appellee, Lorain 
Anderson, was the Committee of Cynthia G. Anderson, 
a lunatic. On that date, he filed a petition in the Su¬ 
preme Court, requesting - that he be allowed to resign, 
and an acquittance from his trust. (Rec. 6) On 
May 9, 1932, an order was passed in which his 
resignation was accepted, the appellant was appointed 


in his stead, and the cause was referred to the Auditor 
to state the appellee’s account. (Rec. 7) Said order 
of reference specifically stated among other things: 
“and the said Lorain Anderson is authorized and di¬ 
rected to forthwith file his final account as Committee 
in this cause, * 4 ' and the said Lorain Ander¬ 

son shall not stand as relieved of accountability herein 
pending his final account.” (Rec. 8) 

At the hearings before the Auditor, facts were de¬ 
veloped which, in the opinion of the appellant, showed 
that the appellee had been guilty of negligence in his 
administration of the affairs of the ward, as a result 
of which the estate had suffered a loss of $4500.1)0, and 


interest which up to the time of filing this brief would 
be approximately $850. 

The testimony at the hearings developed uncontro¬ 
verted facts upon which the appellant relies in this 
court. Most of the facts were developed out of the 
mouth of’the appellee. 

It appeared that among the assets of the estate were 
five promissory notes, totalling $4500.00, made by 
War dm an & Bones, dated March 14, 1925, and due five 
years after date, payable at the office of Swartzell, 
Rheem & Hensey Co., and originally secured by a first 
deed of trust to Luther A. Swartzell and Edmund D. 
Rheem, Trustees, on the Carlton Hotel in the District 


o 
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of Columbia; that said notes were purchased from 
Swartzell, Rheem & Hensey Co., oil March 5, 1926, be¬ 
fore the confinement of the ward at St. Elizabeth’s 
Hospital. These notes were left at the National Sav¬ 
ings & Trust Company for safekeeping. On October 
4, 1928, the entire issue of notes, of which the afore¬ 
mentioned were a part, was paid in advance at the office 
of Swartzell, Rheem £ Hensey Co. (Rec. 41), and the 
trust securing* them was released (Rec. 42). On Oc¬ 
tober 5, 1928, a letter was sent to the appellee, notify¬ 
ing him that the notes were to be paid and requesting 
that he bring the notes to the office of Swartzell, Rheem 
& Hensey Co. (Rec. 43) On October 9, 1928, Swartjzell, 
Rheem & Hensey Co. sent a second letter to the appel¬ 
lee, containing the following: 

“Your notes of Wardman and Bones, aggre¬ 
gating $4500.00, dated March 14, 1925, are to be 
paid shortly, before maturity, with a bonus of two 
months’ interest in advance. We are enclosing 
herewith an order on the National Savings and 
Trust Company for them asking that you kindly 
sign it and return to us at vour convenience.” 
(Rec. 43) 

The appellee admitted the receipt of these two let¬ 
ters. (Rec. 47) He also identified the order which 
Swartzell, Rheem Hensey requested him to sign and 
which he sent to the National Savings and Trust Com¬ 
pany. It is as follows (Rec. 48): 

“ October 9, 1928. 
National Savings and Trust Co., 

Washington, D. C. 

Gentlemen: 

Will vou kindlv deliver to Swartzell, Rheem and 
* * 

Hensey Co., uncancelled, the notes of Wardman 
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and Bones, aggregating $4500, dated March 14, 
1924, secured on Lot 58, Square 199, which you hold 
for my account for collection, and retain this as a 
receipt therefor. 

Very truly yours, 

Lorain Anderson, 

Connnitt re for Cynthia G. Anderson. 


On July 25, 1929, the appellant wrote a letter to 
Swartzell, Rlieem & Hensey Co. (Rec. 44), in which 
he said, relatiye to notifying the National Savings & 
Trust Co. to turn the notes over to Swartzell, Rlieem 
6c Hensev Co.: 


“* * ‘ in accordance with your request 1 

have requested them to return to you the Ward- 
man and Bones notes, but 1 am not allowed, with- 
out permission of the Court, to reinvest the pro¬ 
ceeds of the notes. Will you please deposit the 
proceeds of the notes to my account with the 
National Savings and Trust Co., together with 
anv interest that mav have accrued? 

“1 have been extremely remiss in connection 
with my administration of this estate, but 1 have 
had four moves in connection with mv duty in the 
last four months and my records have not been 
available. I intend to apply to the Court to have a 
Trust Company take it over. I shall apply to the 
Court for permission to reinvest the proceeds 
of the redemption of the notes with you in similar 
securities/’ 


To this letter, Swartzell, Rlieem & Hensey Co. re¬ 
plied on August 9, 1929 (Rec. 44), as follows: 

“We are in receipt of your kind favor of July 
25th, regarding the notes aggregating $4,500 held 
bv vou as Committee for Cvnthia G. Anderson and 
are enclosing herewith duplicate deposit slips of 
the National Savings and Trust Company, show- 




0 


ing the amount of interest deposited there to 
credit. 

“We have conferred with the trust combany 
and they are willing to hold these notes for) col¬ 
lection for you until you have made arrangements 
for the substitution for the company in Krour 
place.” 



On July 25, 1929, the appellee wrote the National 
Savings & Trust Co. a letter containing the following 
(Rec. 48): 

“In a letter mailed today I have requested that 

you place with Swartzell, Rheem and Hensey the 

notes that you now hold for collection, in order 

that thev mav meet an advanced collection. If 
* •> 

they should do so, will you please hold the pro¬ 
ceeds in my checking account until I receive per¬ 
mission to reinvest them?” 


On August 9, 1929, the National Savings and Trust 
Company replied to the appellee, the letter contain¬ 
ing the following (Rec. 47): 


“The $4500 in real estate notes signed by Ward- 
man and Bones, deposited with us for your com¬ 
mittee account, are still in our files, Messrs. Sjwart- 
zell, Rheem & Hensey Company having refused to 
accept same at this time, and about which w\e un¬ 
derstand thev are writing you.” 


The appellee testified that he sent the order to the 
National Savings & Trust Company, directing it to 
leave the notes at Swartzell, Rheem & Hensey jCom- 
pany so that the notes could be paid (Rec. 48) j that 
he thought the notes would be paid in advance (Rec. 
49); that when he received the letter of Aug. 9, 1929, 
from the National Savings & Trust Company, stating 
that the Swartzell, Rheem and Hensey Company had re- 
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fused to accept the notes, it meant nothing to him, and 
lie made no inquiry as to whether or not they had been 
paid; he denied that lie knew that they had been paid 
(Rec. 40), statins; that he never knew that thev had 
been paid, although on his account of November 28, 
1030 (Rec. 3). he made the following notation in refer¬ 
ence to the notes: 

“Rate of maturity March 14, 1030. Tried to 
obtain Court's permission to invest in similar se¬ 
curity, but have not heard. Apparently done." 


In regard to this notation, he testified that he thought 
the notes had been collected and that the money had 
been put back in similar securities (Rec. 50). 

The appellee further admitted that he knew that the 
notes were due on March 14, 1030, but that on said date 
he took no steps either to eolleet or find out if thep 
would he paid. He received no extension slips on the 
notes. (Rec. 24 and 50) He admitted that he never in¬ 
quired to find out whether the notes had been paid; 
and that up to the time of filing his last account he 
knew nothing about the notes (Rec. 50), he having 
made no effort to find out their status. His testimonv 
showed an attitude of utter indifference as to the safe- 
tv of the investment. 

* t 

Charles W. Handv testified that he was the book- 
keeper at Swartzell, Rlieem & Hensey Company, and 
in response to a question as to the financial condition 
of that firm after receiving the payment of the said 
notes, stated that the company could have paid the 
$4500 and was paying its debts and obligations (Rec. 
41). He further stated that he did not know why the 
monev was not turned over to the National Savings & 
Trust Company, but the records of his employers 


showed no demand for payment other than the Corre¬ 
spondence heretofore mentioned. (Rec. 12) 

It further appeared that subsequent to the bank¬ 
ruptcy of Swartzell, Rheem & Hensev Co. in February, 
1931, the appellee filed a claim against the bankrupt 
estate for $4500 for the money collected by the bank¬ 
rupt on October 4, 1928. (Rec. 51) 

The evidence also shows that the attorney's fees 

•/ 

allowed were unwarranted and excessive. At the hear¬ 
ings held before the Auditor, Frederick A. Fenning filed 
two statements of services and requested that jie be 
allowed counsel fees totalling $375 for services ren¬ 
dered the appellee. His first statement of services (Rec. 
37) may be classified as covering three phases of ser¬ 
vice, first, services made necessary in May, 1931, by 
reason of the negligence of the appellee in failing to 
promptly file his report; secondly, services rendered 
in filing proof of claim against Swartzell, Rheem & 
Hensev Co., made necessarv bv the negligence of the 


appellee in failing to collect the proceeds of the 
in notes: and thirdlv, services in obtaining au 
zation for the appellee to resign as committee 


$4500 

thori- 

For 

$ 200 . 


the items in this statement of services he asked 
(Rec. 38) 

Colonel Fenning’s second statement (Rec. 39) cov¬ 
ered services in preparing the affidavit designated 
‘‘Third and Final Account" (Rec. 8) for the appellee, 
in writing a few letters, making a few phonej calls, 
and in attending a hearing before the Auditor, at kvhich 
the testimonv of Charles AV. Handv was taken, and 
Colonel Fenning and the guardian ad litem, Mr. Boyd, 
made claim for services rendered. For the items in 
this statement he asked $75.00. (Rec. 39) 
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His third claim was for $100 (Rec. 52) for services 
rendered the appellee during the hearings before the 
Auditor when the appellant was seeking to charge liim, 
the appellee, for losses sustained by this negligence. 


RULINGS OF AUDITOR AND COURT BELOW. 


The Auditor found that the appellee had used due 
diligence in the collection, management and conserva¬ 
tion of the notes of Wardman and Bones, aggregating 
$4500. He also stated: *‘It will be observed that the 
notes in question (Wardman and Bones, $4500) are 
still valid obligations of the makers and a liabilitv of 
the bankrupt. And it would seem that an action would 
lie against the trustees, if it can be shown that the 
securitv was wrongfullv or unlawfully released.” (Rec. 
26) He allowed the appellee credit for the notes as 
assets of the ward’s estate. 


The Auditor further allowed Frederick A. Feinting 
a fee of $250 for his services as attorney for the ap¬ 


pellee. (Rec. 26) 

These findings of the Auditor were ratified and con- 
firmed by the Court below on exceptions to the report. 
(Rec. 29) 


The court below also passed an order directing the 
appellant to pay from the funds of the ward such ex¬ 
penses as may be incurred by the appellee for court 
costs and printing and counsel fees in this appeal. 
(Rec. 31) 


ASSIGNMENTS OF ERROR. 

1. The Court erred in overruling exception num¬ 
ber one to the Auditor’s Report, and in holding notes 
of Wardman and Bones, totalling $4500.00, as assets 
of the estate of Cynthia G. Anderson, duly accounted 
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for and credited to the former Committee, Lorain 
Anderson. 

2. The Court erred in overruling exception number 

two to the Auditor’s Report, and in finding that the 
former Committee, Lorain Anderson, used due dili¬ 
gence with respect to the collection, management and 
conservation of the notes of Wardman and Bones, ag¬ 
gregating $4500.00. j 

3. The Court erred in overruling exception number 
three to the Auditor’s Report, and in ratifving and con- 
firming that part of said report which reads ps fol¬ 
lows: k< It will be observed that the notes in question 
(Wardman and Bones, $4500) are still valid obliga¬ 
tions of the makers and a liability of the bankrupt. 
And it would seem that an action would lie against 
the trustees, if it can be shown that the securitv was 

7 V 

wrongfully or unlawfully released. ” 

4. The Court erred in overruling exception number 
four of the Auditor’s Report, and in approving the rec¬ 
ommendation that a fee of Two Hundred Fiftv Dollars 
($250.00) be paid to Frederick A. Fenning for l|iis ser¬ 
vices as counsel to said estate. 

5. The Court erred in overruling exception num¬ 
ber five of the Auditor’s Report, and in ratifying and 
confirming the fee of One Hundred Thirtv-five Dollars 
($135.00) charged by the Auditor for his services 
rendered herein. 

6. The Court erred in ratifying and approving the 
final account of Lorain Anderson, former Committee. 

7. The Court erred in ratifying and approving the 
findings, report and recommendations of the Auditor 
on the said final account of Lorain Anderson, former 
Committee. 

8. The Court erred in passing the order of dune 5, 
1933, requiring Louis O. Hodges, Jr., Committee, to 
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pay from the funds of the ward such expenses as may 
be incurred bv the former Committee, Lorain Ander- 
son, for court costs and printing* in connection with 
the appeal from the order, ratifying and confirming the 
Auditor's Report, and further authorizing the employ¬ 


ment of Frederick A. Penning as counsel to the said 
former Committee, and directing that his fee on the 
appeal be paid out of the funds of the ward. 


ARGUMENT. 

The Appellee Was Negligent in the Management of the 

Estate. 


The Auditor found that the appellee used due dili¬ 
gence with respect to the collection, management and 
conservation of the Wardman and Bones notes total¬ 
ing $4500, stating that the “showing" was insufficient 
to support appellant's contention of negligence. As 
to this the appellant makes two observations, first, the 
so-called “showing" is a burden of the appellee, not 
of the appellant, as will be hereinafter pointed out; 
secondly, regardless of the burden of proof, the rec¬ 
ord and testimonv in this case shows conclusivelv that 

» % 

the appellee was negligent in the management of this 
estate. 


It is unqualifiedly the law that it is the duty of a 
trustee or fiduciary of any kind to keep in touch with 
the assets of an estate, to watch their value, to see 
that moneys are properly invested and to promptly 
collect obligations due the estate. 


32 Corpus Juris 690. “A committee or guar¬ 
dian is responsible for the propriety of his invest¬ 
ments, and if he invests in an unauthorized man¬ 
ner, he is liable for a resulting loss. He is also 
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liable for anv loss due to his negligence. He is 
required to exercise prudence with a view of prob¬ 
able income, as well as probable safety, of the 
capital; and it has been held that he cannot: ex¬ 
cuse an unprofitable investment by showing! that 
he used the same care that an ordinary prvjdent 
man might use concerning his own property.!” 

There are additional authorities on this question, 
including cases from this jurisdiction, which will be 
quoted later. However, consideration should be given 
to the facts directly bearing on this point. 

First, the appellee was negligent in not collecting 
the proceeds of the notes when they were paid on Oc¬ 
tober 4, 1928. He received notice that the notes were 
to be paid shortly; but failed to follow it up and actu¬ 
ally collect the money. It appears from his owij tes¬ 
timony that between October 4. 1928, and the itime 
that he filed his last account, almost five vears later, 
lie never made any inquiry as to whether or not the 
notes had ever been paid to Swartzell, Rlieem and 
Hensey Company (Rec. 50). In the meantime, that 
firm had collected the monev and about two and one- 
half years later became bankrupt. It appears that in 
August, 1929, he was notified that Swartzell, Rlieem 
and Hensey Company, after asking that the notes be 
turned over to it, had refused to accept them, and that 
they had ignored his request for information concern¬ 
ing them. However, even though thus put on inquiry 
he made no investigation as to the status of said notes. 

The appellee was also negligent in not making in¬ 
quiry in regard to the notes when they became due. 
He admitted that they became due on March 14, 1930, 
and that he never took any steps to collect or tolled out 
if they were paid. He testified that he thought! thev 
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would be paid eventually; “that Swartzell, Rheem 
and Hensey were an honest concern.” From that date 
to the bankruptcy in February, 1931, he made no in¬ 
quiry. Inquiry would have shown that the notes had 
been collected, and he could have collected the money. 
Bv reason of his neglect, the monev was lost to the 
estate. 


There are manv decisions illustrating; that such con- 
duct is negligence which would make the appellee re¬ 
sponsible for the loss. The rule is well stated in 39 
Ovc. 321, as follows: 


“It devolves upon the trustee, and upon the 
trustee alone, not only to collect in the property 
and assets belonging to the trust estate, instead of 
permitting them to go into or remain in the hands 
of third persons, but to proceed to collect within a 
reasonable time, and by suit if necessary, all 
claims due the estate, and on a breach of duty in 
this respect, they are personally liable for the re¬ 
sulting loss.” 


Cases supporting this rule are as follows: 

Ralston vs. Easter , 43 App. 1). C. 513: This was an 
appeal from a decree requiring appellants to account 
as trustees for the proceeds of an estate created by a 
will. It appeared that one Raleigh and one Wagga- 
man were appointed trustees; that in 1895 Raleigh 
petitioned the court to require that trust funds be 
placed in a joint account. This was denied. Raleigh 
continued as trustee until 1899 when he resigned and 
Ralston was appointed in his stead. Ralston asked 
for no account from Raleigh and was given none. He 
was given an account from Waggaman. Ralston re¬ 
lied entirely upon Waggaman’s management of the 
trust until 1904 when Waggaman became bankrupt. 
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The rest of the facts appear in the opinion of the 
court beginning on page 519, from which the following 
is quoted: 

“Ralston avers, however, in his answer, ‘that 
a full and correct statement of the condition of 
the trust’ was furnished him by Waggaman at 
the time, he became trustee. He then sets out the 
report, which purports to give a full statement 
of the investments as tliev then existed. Had he 
examined the report with any degree of care, he 
would have discovered that the makers of the 
notes were employees of Waggaman, and thai the 
notes were secured by trusts on property o\yned 
in whole or in part by him, which would hav4 ad¬ 
mitted of but one reasonable conclusion,—that 
Waggaman was using the estate in his own busi¬ 
ness. 

“The court below, commenting upon the neglect 
of Ralston to require an accounting from Raleigh, 
or to fully acquaint himself with the status of the 
estate and the securities held bv Waggaman, said: 
‘Ralston’s predicament is even worse than that 
of Raleigh. The whole estate that came to the 
legal control of the new trusteeship was made up 
by improper investments. If he had made any 
substantial inquiry he would have learned that 
fact. He would have learned that the makers of 
the notes were mere figureheads for Waggaman, 
of no financial responsibility, and that the prop¬ 
erty upon which they purported to be secured 
was Waggaman’s property in whole or in part. In 
short, he would have learned that Waggamanj was 
using the estate in his own business. Instead of 
inquiring, he chose to rely upon Waggamjan’s 
high reputation for integrity and wealth, to leave 
the whole care and management of the estate to 
Waggaman, and to receive the commissions for 
Waggaman’s dealings with the trust estate, there¬ 
by making Waggaman’s acts his own. 
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“ ‘Nothing appears to have been done by Rals¬ 
ton until in' 1904, when AYaggaman's bankrupt con¬ 
dition became known. He then demanded of \\ ag- 
gaman that he turn over the assets of the estate 
to him, or place them under his control. Investi¬ 
gation disclosed that the deeds of trust securing 
almost $10,000 of the estate had been released 
under the direction of AVaggaman, and the notes 
could not be found. Ralston secured possession 
of the remaining notes, aggregating $5,780.66. 
The bondsmen were called upon and advanced 
$10,000, the full penalty of the bond, which a little 
more than satisfied the lost securities. Of the re¬ 
maining securities, one note for $800 is alleged to 
have been paid. Foreclosure proceedings were 
instituted against the real estate securing the re¬ 
maining notes. This resulted in an offer of com¬ 
promise by John F. AVaggaman, brother of the 
defaulting trustee. The offer was accepted and 
approved by the court, which resulted in a loss to 
the estate of about $2,000.’ ’’ 


* * * & # ^ 

“It is earnestly contended that, inasmuch as the 

compromise with John F. AVaggaman, in which 

the estate lost about $2,000.00, was made under 

the direction of the court, the trustees should not 

be held liable for the loss. It mav well be that the 

* 

compromise ordered by the court was a good one 
and netted the estate more than could have been 
derived from the foreclosure proceedings. But 
the difficulty is that the compromise was made 
neccssarv bv the neglect of these defendants. Had 
they examined into the nature of the securities 
which AVaggaman held, and made a timely rep¬ 
resentation to the court, the compromise would 
not have been necessary. Defendants are liable 
for the loss sustained by this compromise, not 
through the action of the court in ordering it, but 
because their neglect made the compromise nec¬ 
essary.” 

V 
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Johns vs. Herbert, 2 App. D. C. 485: This was! a suit 
to charge the defendants with negligence in the ad¬ 
ministration of a trust. A motion to dismiss was sus¬ 
tained. This action was reversed on appeal. 

The bill alleged that there were certain bonds which 

c j 

the trustees held for a period of years in spite jof the 
fact that they were steadily depreciating in jvalue. 
The plaintiffs sought to hold the defendants for the 
loss of the value of the bonds. 

The Court of Appeals said: 

“The fact that the testator contemplated the 
continuance of the investment as he had njade it 
originallv, and that he did not vest the trustee 
with power to change it at discretion, will not of 
itself, however, relieve him from lilability if the 
fund were lost bv his negligence. It was his dutv 
to watch the investment with reasonable care and 
diligence, and to apply to the court promptly for 
leave to change it whenever his judgment, as a 
prudent business man, should have prompted 
thereto. 1 Perrv on Trusts, Sec. 465.” 

In re Kline, 280 Pa. 41, 32 A. L. R. 926: A testa¬ 
mentary trustee failed to take control of the assets of 
the estate for a period of about four years from the 
death of the testator. The executor misappropriated 
the assets and died. This case arose on exceptions to 
an auditor's report in a proceeding to charge the ac¬ 
count of the trustee. 

The lower court held that the trustee was not liable. 
This action was reversed. 

“In the case in hand it was emphatically the 
Trustee’s duty to take possession of the prop¬ 
erty, for to him was given the sole power to in¬ 
vest and reinvest the same. The executor had no 
such right, and, so far as appears, never at- 
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tempted to exercise any. Yet, in the face oi this 
manifest duty, the Trustee took no step whatever 
to obtain the property for four years, nor to as¬ 
certain what had been done or was being done 
with it, nor to require the executor to tile an ac¬ 
count at the end of the year or at anv later time. 
The trustee held the legal title to this property, 
with the right of possession, and could not remain 
dormant all those years with impunity. True, 
there is evidence that an officer of the Trustee 
did, on possibly two occasions, ask the executor to 
tile an account, and was put off with the excuse 
that the estate was in litigation. A slight inves¬ 
tigation would have shown that the onlv litigation 
was a suit brought by the executor, which did not 
involve any of the tangible assets of the estate 
nor prevent an accounting and turning over of 
the same. An executor cannot tie up the assets 
of an estate bv bringing suit against a stranger. 

* ' A slight investigation would also have shown, 
what the auditor finds as a fact, that all of the 
estate’s property here involved was sold by the 
executor within the vear following testator’s 
death. So there was no valid reason wliv an ac- 
count thereof should not have been filed and the 
proceeds turned over to the Trustee.” 


“ ‘The trustee is bound to protect the trust 
property in every reasonable manner during the 
continuance of the trust. He must, therefore, 
with due diligence, obtain possession of the trust 
property, and must then retain it securely under 
his own control. * ' * As a mode of obtaining 
secure possession, the trustee must, with all rea¬ 
sonable diligence, collect debts and demands, and 
the amounts due on choses in action, when re¬ 
quired to do so by the terms of the trust instru¬ 
ment, or by the nature and objects of the trust, 
and he is liable for losses resulting from his 


o 
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neglect or unreasonable delay in this matte:*. ? 
Pom. Eq. Jur., 4th Ed., pp. 2441, 2442.” 


In view of these authorities, it cannot be held that 
the appellee, while admitting that he made absolutely 
no inquiry over a period of five years after hearing 
that the notes were to be paid, and for a period of two 
vears after thev were due, was diligent in his censer- 
vation of these assets. Such inaction and utter disre¬ 
gard of his duties cannot be regarded as reasonable at¬ 
tention to the affairs of the estate. These are the un¬ 
controverted facts. The only justification offered by 
the appellee was that he thought that the notes were 
all right and that Swartzell, Rheem and Hensey Com¬ 
pany were an honest concern which contentior. this 
court held insufficient in Ralston vs. Easter, supra. 

Burden of Proving Right to Acquittance Rests on 

Appellee. 


In order to establish the liability of the appellee, 
it must appear that he was negligent and that 
the estate suffered a loss. In this connection, however, 
the appellant respectfully submits that the appellee is 
before the Court on a request for an acquittance from 
the obligations of his trust. He has requested leave 
to resign, and a discharge from his obligations, and 
the order of the Court below expressly held him liable 
to account before his discharge becomes effective; it. 
therefore, follows that he must show affirmatively that 
he is entitled to a discharge and an acquittance. He 
must also show that he has faithfully performed his 
duties, and that if anv loss has been suffered bv the 
estate, it has been through no negligence of his own. 
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32 Corpus Juris, 703 (Sec. 424): “In actions 
to have the final account approved, such report 
stands as the complaint, and the exceptions there¬ 
to as the answer.” 

and on the same page (Sec. 425) : “"Where a guar¬ 
dian files a report to which exceptions are taken, 
the burden is on him to establish facts entitling 
him to a discharge." 


Maries vs. Miller , 2 App. D. C. 455: This was a suit 
against executcirs under a will for a distributive share 


of the proceeds of the sale of a house. It appeared 
that the proceeds had been held for an unreasonable 
length of time without being invested, and the execu¬ 
tors were charged with interest. The Court said: 


“Where money remains in the hands of trus¬ 
tees beyond a reasonable time, the burden is on 
thou to explain and justify their failure to invest 
it, in order to relieve themselves from being made 
to account for interest thereon. * * ' (Italics 

ours) 

“Thev undertake to excuse themselves bv saving 
that thev bould not safelv invest the fund, because 
they might be called on by order of court to pay 
it over at any time, and hence were compelled to 
keep it in readiness to pay over immediately after 
notice. This excuse is not sufficient.” 


Richardson vs. Van Aukeu, 5 App. D. C. 209, 215: 
In this case, arising on exceptions to the Auditor’s re¬ 
port, the Court found no injury done to the estate, but 
held: 

“If, therefore, there be possible injury done to 
the estate of George W. Adams, deceased, as con¬ 
tended by the appellants there will be, it results 
from the failure of the deceased to keep regular 
and accurate accounts of his trust. It was his 
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duty to keep such accounts, and to be ready at all 
times to render them, whenever called for; and 
this, though he might have believed that onj a fair 
statement of accounts he would owe nothing 1 to his 

V_- 

principals or cestuis que trust. The principle is 
firmly established, that trustees, guardians, exe¬ 
cutors or agents are bound to keep clear, distinct 
and accurate accounts, and to render them when¬ 
ever legally demanded. The onus is noon them to 
show how the estate entrusted to them has been 
administered or applied, and how, and to what ex¬ 
tent. they are entitled to acquittance. If fidl and 
accurate accounts have not been kept, all presump¬ 
tions are adversely indulged, and all obscurities 
and doubts are to be taken most strongly against 
them. 2 Perry on Trusts. Sec. 821.”’ (Italics 
ours.) 

In 28 Corpus Juris 1221, we find: j 

“Where a guardian tiles a report to which ex¬ 
ceptions are taken, the burden is on him to estab¬ 
lish facts entitling him to a discharge, and where 
he claims that there was a settlement after the 
ward became of age, the burden is on him tc prove 
such a settlement. * * * So if he claims credit 

for assets not reduced to possession, the burden 
is on him to show that he used due diligence to col¬ 
lect. And if he seeks exoneration from liability 
from losses resulting from investments that should 
onlv be made under extraordinary circumstances, 
he must affirmatively show diligence and justify 
the investments.” (Italics ours) 

Stewart vs. McMarray, 82 Alabama 269: This case 
involved the settlement of a guardian account. Among 
other questions involved was one relative to the non¬ 
collection of notes amounting to $1250 for which the 
guardian claimed credit. In charging the guardian, 
the court said: 



“A well-defined principle of law bears on the 
questions raised by this record. When a settling 
guardian, or personal representative, claims a 
credit for assets not reduced to possession, or for 
the payment of a claim preferred against the trust, 
and exception is tiled to the allowance of the credit, 
the burden is on the guardian or personal repre¬ 
sentative, as the case may be, to prove tlie just¬ 
ness of his claim: that is, he must show that he 
employed due diligence to collect the demand, or 
obtain possession of tin 4 property, for whose loss 
he asks credit, or he must show that diligence could 
have accomplished nothing/’ 


And in speaking more specifically of the notes 
Court went on: 


the 


“ ' * * There is, also, a failure of proof that 

the guardian made any effort to collect either prin¬ 
cipal or interest of these claims, or that when they 
matured they were not collectible.” 


Alcnu rs. Kooits, 42 Ind. App. 537: The appellant 
filed his account as guardian of the appellee. Excep¬ 
tions were tiled, and at the hearing* it developed that 
the guardian had allowed the equity in certain real 
estate to be wiped out without attempting to sell it. 
In charging him for the loss, the court said: 

‘‘It follows that when a guardian files a report 
and exceptions are taken to it the burden is upon 
him to establish facts entitling him to an order of 
discharge. 1 ‘The administrators were required to 
establish the correctness of their report, in respect 
to such matters as were embraced in the excep¬ 
tions filed by the appellants/ (Citing cases) The 
guardian filing a final report and seeking to be 
discharged is regarded as the plaintiff.” 
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The facts of the instant case show that the appellee 
presented as assets of the estate the Wardman and 
Bones notes for $4,o00.00, the security for which had 
been released, and which were over two years past due 
at the time that he was allowed to resign, and more 
than three years past due at the time that his account 
was stated bv the Auditor, lie asked credit for these 
notes as assets of the estate, but lie never made any 
explanation for his failure to collect them other than 
that he thought they wen* all right. Xor has he made 
anv showing that thev are still worth their facd value, 
or, indeed, that thev are worth anvthing at all. It 
affirmatively appears that their security has been re¬ 
leased, but he makes no showing that the notes are not 
impaired in value by this fact, and the fact is that the 
notes are worthless. 

The Auditor in his report attempted to throw the 
burden of proving the worthlessness of the notes on the 
appellant. He said: (Bee. 2G) “It will be observed 
that the notes in ouostion are still valid obligations 
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of the makers and a liability of the bankrupt. And it 
would seem that an action will lie against the trustees 
if it can be shown that the securitv was wrongfullv 
or unlawfully released. ?? Although, in our opinion, 
the record shows the worthlessness of the notes, we 
say that the burden of so showing is not on the appel¬ 
lant. Under the authorities hereinbefore cite^l. it is 
the appellee who seeks the acquittance; he must show 
that he is entitled to it. It rests witli him to prove that 
the notes are valuable and he has failed to carry the 
burden of doing so. 



Record and Testimony Shows a Loss. 

Let us enumerate the many instances in which the 
record and testimony show there has been a loss. 

First, at the very time that the Auditor tiled his re¬ 
port stating' that the notes are valid obligations of the 
makers, thev were outlawed bv the Statute of Limit a- 
tions. An action against the makers would, therefore, 
have been futile. 

Secondlv, the evidence shows that the monev was 

• > * 

paid to Swartzell, Rheem & Hensey Company: that it 
could have been collected from that linn had due dili¬ 
gence been used: and that the appellee ratified the col¬ 
lection by giving them authority to make it. It ap¬ 
pears in evidence that on October 9, 192S, the appellee 
was requested by Swartzell, Rheem & Hensey Com¬ 
pany to direct the National Savings and Trust Com¬ 
pany to turn the notes over to it, Swartzell, Rheem & 
Ilensev Company, in order that thev might meet an 
advance payment of the notes: that in compliance with 
this request, he signed such an order, dated October 9, 
1928, but in fact not mailed until the following July: 
that on July 2A 1929, he requested Swartzell, Rheem 
& Hensey Company to deposit the proceeds of the 
notes in the National Savings and Trust Company; and 
that on the same date, he notified the Trust Company 
that he had requested them to place the notes with 
Swartzell, Rheem & Hensey Company in order that 
they might meet an advance collection. This un¬ 
doubtedly’ gave the Swartzell, Rheem & Hensev Com- 
pany the authority to collect on his behalf; and if they 
had alreadv collected, it constituted a ratification of 
the collection. 

The appellant, in making- this assertion as to the 
law, is well aware of the rule that a ratification must 


be made with knowledge of all of the facts. A study 
of the correspondence and the facts of this case, how¬ 
ever, shows that the ratification was broad and was 
made with what amounted to a knowledge of the facts. 
It appears that the letter from Swartzell, Rheem & 
Ilensev Company, notifying him that the notes ‘‘are 
to be paid shortly" was dated October 9, 1928; and that 
the order to the National Savings and Trust Company 
was not mailed until July 25, 1929. An authorization 
sent at such a late day in such general terms must 
necessarily have carried with it an implied ratification 
of the act. He must have known that payment \\[ould 
not have been withheld for such a long time. His 
authorization, therefore, in effect said: “If you have 
collected, all right, deposit the money in the National 
Savings & Trust Co.; if you have not collected, it is all 
right for vou to do so.” The correctness of this con- 
elusion is proven by the appellee’s own testimony 
where lie said that he thought the proceeds of the notes 
had been put back in similar securities. (Rec. ^0) 

Thirdly, appellant has shown that the security was 
released, and contends that from this circumstance 
alone the estate has suffered a loss sufficient to charge 
the appellee. 

This was definitelv established bv this Court jin a 
decision handed down on March 20, 1933. It was the 
case of Rheem vs. Allnut, 64 Fed. (2d) 548, which was 
an involuntary petition to adjudicate Edmund D. 
Rheem a bankrupt. The petitioning creditors alleged 
that the respondent was indebted to them by reason of 
his having released a deed of trust securing certain 
notes which they held. The respondent argued that 
provable claims had not been established because the 
value of the petitioners’ notes was the difference be- 
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tween their value secured and their value with onlv 

• 

the personal liability of the maker, and since no proof 
was introduced on this subject, the fact that they ag¬ 
gregated $500 was not shown. This Court hold that 
the release of the security was sufficient upon which to 
base the claim, stating: 

“This conclusion seems to us to follow neces¬ 
sarily from Grant Shoe Co. vs. Laird, 212 U. S. 
445, 20 S. ( t. 332, 53 L. Kd. 591, and Clarke vs. 
Rogers. 228 Y. S. 534, 33 S. Ct. 587, 57 L. Ed. 953, 
for we think it cannot be doubted that, in a case in 
which a trustee in a deed of trust has wrongfullv 

V % 

released the security so that it is lost, the holder 
of the notes secured mav sue him for the damages 
thus sustained for money had and received on an 
implied contract, and a claim thus arising' on an 
implied contract is provable in bankruptcv under 
Section 63a (11 U. S. C. A. Sec. 103 (a) ). ; ’ 

Fourthly, the record shows that subsequent to the 
bankruptcy of Swart /.ell, Rheem & Hensey Company, 
the appellee filed a claim against the bankrupt estate 

in the sum of $4,500, for the monev collected bv the 

» • 

bankrupt on October 4. 192S. This constituted a rati¬ 
fication of the collection which would be a bar to anv 
action on the notes or to reinstate the trust. 

In 20 Corpus Juris. 18, we find: 

“All actions which proceed on the theory that 
plaintiff has ratified an authorized transaction are 
inconsistent with actions which proceed on the 
theorv that plaintiff has repudiated such transac¬ 
tion.’' 


And in 20 Corpus Juris, 32, the following rule is 
stated: 
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“As a general rule the presentation of a claim 
against the estate of an insolvent, or of a decedent, 
constitutes such an election of remedies as will 
preclude the subsequent prosecution of an action 
or suit based on an inconsistent remedial lliglit, 
• • • • 

In Smith vs. Gilmore, 7 App. D. C. 192, the vendee 
of a piano under a conditional sale contract died be¬ 
fore the purchase price was fully paid. The piano was 
sold at public auction by the collectors of the estate, 
to a person who subsequently, on demand, refused to 
surrender it to the original vendor, nor would he pay 
the balance of the purchase price. Thereupon, the 
original vendor filed a petition in the probate court to 
compel the collectors to pay the balance of the pur¬ 
chase price. This was refused on the ground that the 
collectors could not pay until the will was probated. 
The vendor then filed an action of replevin. This court 
held that the filing of the claim against the estate con- 
stituted an election precluding the action of replevin. 

The filing of the claim by the appellee against the 
bankrupt estate of Swartzell, Rlieem & Hensey Com¬ 
pany necessarily constituted an election to treat the 
collection as authorized, and would bar any of the al¬ 
ternative remedies suggested bv the Auditor. 

It has been held in numerous cases that where an 
agent has made an unauthorized collection, an action 
against him for the monev constitutes a ratification 
and precludes an action against the payee. From 
many cases supporting this rule the plaintiff has 
chosen the following as illustrations: 

Schanz, et aL vs. Martin, 37 Misc. 492, 75 X. J. S. 
997: In this case an action for conversion was filed 
against a salesman of the plaintiff for the purchase 


price of two suits of clothes which he had collected 
without authority. The defendant challenged the 
judgment on the ground that the plaintiffs failed to 
show an ownership of the money. The Court said: 


“Xo reason is obvious, however, whv an action 

I b * 

for conversion will not lie as well. The discon¬ 
tinuance of the suit against the customer, and the 
institution of a suit of anv character against the 
defendant would be a ratification of the act of col¬ 
lecting, and a retroactive authorization to the de¬ 
fendant to collect. ‘A subsequent ratification is 
equivalent to an original command.’ Doty vs. 
Wilson, 14 Johns. 379, 382: Hamlin vs. Sears, 82 
X. V. 327. 331.” 


Tern) rs. Buek , 40 App. Div. 419, 57 X. V. S. 980: 
The plaintiff sold certain real and personal property 
to the defendant, and was represented in the trans¬ 
action bv a real estate broker, named Abbev. Abbev 
• / %■ * 

collected part of the money and converted it. Upon 
learning of the conversion, the plaintiff sued Abbey 
and recovered a judgment. He then brought this 
action against the defendant. Upon appeal it was held 
that this action was improper, the court saying: 

“We think the order setting aside the verdict 
and granting a new trial must be reversed. The 
plaintiff ,was not entitled to recover on the first 
cause of action, either upon the facts stated in the 
complaint or upon the evidence introduced by him 
on the trial, and the motions to dismiss the com¬ 
plaint as to that should have been granted. The 
plaintiff was entitled, when he sold his property, 
to receive the full consideration paid for it: and, 
when he ascertained that he had not received that 
sum, he had two remedies, either one of which he 
could pursue. He could treat the payment to 
Abbey as unauthorized, and hold the defendant for 
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the balance of the purchase money, or hje could 
treat the payment as authorized, and bpng an 
action against Abbey for money had and deceived 
for his use. But he was not entitled to both rem¬ 
edies. They were inconsistent, and the election to 
pursue one destroyed the other." 

Finally, we come to consider the attempt of the 
Auditor to show that there has been no loss by reiving 
upon the proposition that the notes are a liability of 
the bankrupt, and that an action will lie against the 
trustees, if it can be shown that the security was 
wrongfully or unlawfully released. Such a proposition 
is untenable. 

In the first place, such actions are inconsistent, and 
an election to follow one bars the other, as has just 
been pointed out. Furthermore, can it be said that, 
when through the negligence of the trustee, the estate 
has suffered a loss, the trustees should not be charged 
because he leaves with the estate certain c]oubtful 
causes of action by which the losses may be recouped? 

Of what value are the proposed causes of action? 
The Auditor savs that the money collected is a liability 
of the bankrupt. The mere fact that the firm is bank¬ 
rupt shows the worthlessness of any such claim. 

The Auditor also says that appellant has a cause of 
action againt the trustees if it can be shoivn that the 
security ivas wrongfully or unlawfully released. In 
the first place, his contention rests on a supposition 
and the presumption is that the security was properly 
released. However, even if this were not the )?ase, an 
action against Edmund D. Rheem, who is at Lorton 
Reformatory serving a seven vear term, or against 
Luther Swartzell, who has been dead for over eight¬ 
een months, can be of little value to this estate^ These 



28 


facts, of course, are not in the record: but as thev are 
so well known, we feel justified in stating 1 them in view 
of the fact that the Auditor stepped out of the record 
in stating that a remedv existed when there is nothing 
in the record to show a basis for such remedy. 


The Attorney Fee Allowed to Frederick A. Fenning 
Was Excessive and Improper. 

As has already been stated, in his report the Audi¬ 
tor allowed the appellee $250 to be paid to Frederick 
A. Fenning as counsel fees. The appellant’s objection 
to this is two-fold: First, that it is excessive and be¬ 
yond the ability of the estate to pay; and, secondly, 
that some of the services were not rendered to the 
estate; and, thirdlv, that some of the services rendered 
in representing interests adverse to the estate. 

Reference to the report of the Auditor shows that 
at the time of the accounting, the estate had approxi¬ 
mately $1100.00 in cash (Rec. 14). However, it also ap¬ 
peared in evidence that there was a bill of $885.12 due 
to the District of Columbia for the board and keep 
of the ward from Februarv 1, 1931, to Mav 25, 1932, 
at one dollar and ninety-two cents a day. If $100.00 is 
added to this for a fee to the guardian ad litem, $250.00 
for attorney's fee, and $135.00 for fee to the Auditor, 
there is a total of $1370.12 to be paid out of $1100.00. 
Obviously, this is impossible. Furthermore, this fails 
to take into consideration the expense of keeping the 
ward. Using the year 1931 as an example (Rec. 12, 
13), we find that the total income from the ward’s es¬ 
tate was $609.88, as compared to expenditures of 
$700.16. The item in that year for the support of the 
ward obviouslv is not for a full year, being onlv 
$236.16, so it is clear that only by the strictest economy 
can income and expenditures be made to balance. 
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Necessarily, therefore, the estate cannot affdrd to 
pay an attorney’s fee of $250.00, and although it may 
be that this is not the sole criterion bv which fee: 
should be measured, it is necessary to take into con¬ 
sideration the ability of the estate to pay. 

The appellant goes further, however, in atk 
this fee. A study of the statements of services 


eking 
(Rec. 

37, 38, 39) will show that those rendered the bstate 

ms of 
them 


were simple in nature. In addition, few of the itq 
services were rendered to the estate. Most of 
were rendered to the appellee, and were made jueces- 
sarv bv his own neglect. 

In this connection attention is called to the items in 

which the attorney rendered services made necessary 

• % 

by the appellee’s delinquency in filing reports (Rec. 
37), services rendered in connection with the appellee’s 
resignation as committee, and services in tiling a claim 
against the bankrupt linn of Swartzell, Rheem <£j Hen- 
sey Company. All of these items were rendered to the 
appellee. When he sought to resign, it was for his 
own benefit, not the ward’s; if attorney’s fees were 
incurred, he should pay them. Likewise, it has al¬ 
ready been pointed out that the necessity of filing a 
claim against the bankrupt was made necessary by his 
negligence. 

Attention is also called to the fact that Colonel 
Penning asked an allowance of $100 for services ren¬ 
dered subsequent to July 15, 1932 (Rec. 52). (These 
services consisted almost entirely in representing the 
appellee in opposition to the interests of the ward on 
the question arising out of the $4500 notes. 

The appellant contends that this item for attorney’s 
fees and also the item of $135 for the Auditor’s fee 
should be charged to the appellee, not the estate. 
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A study of the testimony (Rec. 46) and the accounts 
filed by the appellee (Rec. 8, 9) shows that at no time 
did he file an account which properly showed the re¬ 
ceipts and disbursements, or the assets of the estate. 
11 is testimony (Rec. 46) shows that he was unable to 
give an intelligent accounting. Reference to the ac¬ 
count finally prepared by the Auditor (Rec. 12, 13, 14) 
shows the inadequacy of those filed by the appellee. 
The great amount of work done bv the Auditor, neces- 
sitating his larhe fee, was the result of the appellee’s 
indifference, unwillingness and inability to file a proper 
account himself. Under such circumstances, the ap¬ 
pellee should be charged with the additional expense 
incurred. 

The Order Requiring' the Appellant to Pay the Appel¬ 
lee’s Costs of Printing and Attorney’s Fees on Ap¬ 
peal is Improper. 

A somewhat novel question is presented in the ap¬ 
peal from the order of the court below directing the 
appellant to pay the appellee's costs of printing and 
counsel fees on this appeal. 

A careful studv and search for authorities on this 
question has revealed nothing to sustain such a prac¬ 
tice. The unqualified rule in connection with allow¬ 
ance of attornev's fees is to the effect that reasonable 

* 

fees may be allowed for the protection of the ward’s 
person or property. This rule is stated in 62? Corpus 
Juris 711: 


“The estate is liable for reasonable counsel fees 
rendered for the protection of the ward’s person 
or property, such services being considered neces¬ 
saries. ' * * Such services should be rigidlv 

supervised by the committee and the court, and 
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should be restricted to necessary services and 

% 

reasonable fees. The necessity of the services ren¬ 
dered as for the benefit of the estate must appear 
affirmatively.'' 

Quite obviously, the order of the court below jdoes 
not come within this rule. The questions being raised 
on this appeal arise out of the negligence and neglect 
of duty of the appellee. The appellant is seeking to 
charge him with losses as a result of the negligence, 
and is opposing the allowance of counsel fees. On the 
other hand, the appellee is seeking to relieve himself 
from liability and in doing so is asking the allowance 
of counsel fees. The result is that the appellant is act¬ 
ing in behalf of the estate and the appellee is acting in 
opposition to the interests of the estate. 

If, therefore, appellee's attorney is allowed coun¬ 
sel fees on this appeal it will be for representing 
interests adverse to the ward. The authorities can be 

i rebv 

* 

e re¬ 


searched in vain for any statement of law wild 
such an allowance can be considered proper. T1 
quirement of the law is that the services be for the 
benefit of the ward, not in opposition to her interests. 
This has been held in the following cases: 

Reid vs. Dodge, 44 App. I). C. 008 : This was 1 suit 
in equity against trustees under a will, for an account¬ 
ing, and particularly asking that the trustees be 
ordered to pay interest 011 the legacy during the first 
year following the death of the testator. On appeal 
the court determined that the plaintiffs were entitled 
to interest. The question then arose as to whether 
the trustees were entitled to allowance for attorney’s 
fees. The court said: 


“The plaintiff was justified in refusing tjo re¬ 
ceive the interest accompanied by this condition, 
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and, having* been put to the necessity of the pro¬ 
ceeding to'recover what he was entitled to receive, 
he should not be required to pay the executors 
their counsel fees; 


Haines vs. Ila/j. 1(59 Ill. 93: By the will of Sarah M. 
Bennett, $10,000 was left to one Samuel II. Treat in 
trust for Charles \V. Bennett. Treat died and suit 
was tiled against his administrator to have a trust de¬ 
clared of the $10,000. This action was sustained in 
the courts and on appeal. The question then arose as 
to whether the administrator could deduct the costs of 
defending the suit and the appeal from the trust fund. 
The court held that the costs must be paid by the ad¬ 
ministrator, saving: 


“Had the cestuis que trust brought suit against 
Treat in his lifetime, in his declining to recognize 

his trust relation, the latter certainlv would have 

% 

been liable for costs, and on the same principle his 
estate must be held, the suit being against his per¬ 
sonal representative. * " * This litigation was 
not in thb interest of the trust fund, but hostile to 
it, and no principle of equity will, as we conceive, 
permit the trust fund to be diminished to pay the 
expenses of such litigation.” 


Gomez vs. Gomez, 20 X. V. S. 901 (Supreme Court , 
General Term) : In an action for an accounting against 
a trustee an order was entered in favor of the plain¬ 
tiffs. The matter was referred to a referee to deter¬ 
mine whether the defendant should pay plaintiff’s costs 
from the trust estate. Before the reference he de¬ 
ducted $280 for his own costs and counsel fees. On 
this question the court said: 

“It seems to us that, under the circumstances, 
the trustee’s claim to deduct from the plaintiffs’ 


one-sixth of the income the fees paid to counsel, 
for services rendered in the effort to defeat the 
plaintiffs, was an extraordinary one. The real 
question, yet to be determined, is not whether the 
defendant should be indemnified out of the plain¬ 
tiffs’ share for his unsuccessful resistance to the 
accounting’ claimed, but whether the plaintiffs 
should have the costs of their successful claim out 
of the estate or from the defendant personally. 
The defendant cannot be permitted, while such 
question is pending, to forestall its decision; and 
of course it would forestall its decision to nold 
that the defendant was actually entitled to defend 
himself against the plaintiffs’ claims out of the 
plaintiffs’ own funds; for. if he is so entitled, he 
certainly cannot be charged personally with the 
plaintiffs’ costs.” 

The same principle is true in regard to the allow¬ 
ance of expenses for printing. The practical effect of 
the order appealed from is to make one party to liti¬ 
gation pay the noil-taxable costs of his opponent. 
Such practice is utterly contrary to law. 

CONCLUSION. 

The appellant, therefore, respectfully submits jtliat 
the appellee has not shown his right to an acquittance 
and discharge. He also submits that it has been 
definitely established that the appellee was negligent 
and that as a result of his negligence the ward suffered 
a loss of $4500., and interest amounting to aliiost 
$850. 

The appellant further submits that the attorney’s 
fee allowed is both excessive and improper, and that 
anv such allowance together with the Auditor’s fee 
should be charged against the appellee. 
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As a result, the order ratifying the Auditor's report 
should be reversed, and the appellee should be charged 
with $4500., with interest. The order directing the 
appellant to pay the appellee's expenses on this ap¬ 
peal should likewise be reversed. 

K e spect f ul 1 y su bm i 11 ed, 

George C. Shixx, 
Attorney for Appellant. 
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LOUIS 0. HODGES, JR., COMMITTEE, 

APPELLANT, 
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LORAIN ANDERSON, APPELLEE. 

BRIEF FOR APPELLEE. 

- ! 

i 

l 

STATEMENT OF CASE. 

December 18, 1926, Lorain Anderson was appointed 
by the Supreme Court of the District of Columbia as 
committee of the person and estate of Cynthia 
G. Anderson (Rec. 2). March 22, 1927, he filed) a 
report as required by Equity Rule 70 showing the 
estate of the ward which he had taken over as 
such committee. (Rec. 24.) Most of her estate had 
been created from his own savings and represented 
gifts which he had made to the ward who was his w^fe. 
(Rec. 52.) Included in the estate of the ward wljich 
passed into possession of the committee were five d^ed 
of trust notes aggregating $4,500 dated March 14, 
1925, said notes being made by Wardman and Bones 
and being due five years from their date. (Rec. 3.) 

644-K—2 
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These notes had been purchased by Cynthia G. Ander¬ 
son February 5, 1926, and were part of her estate at 
the time of the appointment of the committee. (Rec. 
42.) 

Thereafter, and while the committee was continuing 
in the discharge of his trust, on October 5, 1928, Swartz- 
ell, Rheem and Hensey Company, from which company 
Mrs. Anderson had bought the notes, wrote the com¬ 
mittee (in care of National Savings and Trust Company) 
with reference to said notes asking that they be brought 
in for collection “as we (they) are expecting them to 
be paid shortly.” (Rec. 43.) Again on October 9, 
1928, Swartzell, Rheem and Hensey Company wrote 
the committee (by letter addressed to him on the 
U. S. S. Lawrence), referring to said notes and saying 
that the same “are to be paid shortly.” (Rec. 16.) 
With the said letter of October 9, 1928, there was enclosed 
a form of order on the National Savings and Trust 
Company for the delivery of the notes uncanceled. 
(Rec. 43 and 19.) 

Thereafter, on July 25, 1929, the committee wrote 
from Hawaii to the National Savings and Trust Company 
as to his fiduciary account and with particular reference 
to these notes saying “In a letter mailed today I have 
requested that you place with Swartzell, Rheem and 
Hensey the notes that you now hold for collection, in 
order that they may meet an advanced collection. If 
they should do so, will you please hold the proceeds in 
my checking account until I receive permission to 
reinvest them?” (Rec. 20.) Thereafter, on August 
9, 1929, National Savings and Trust Company wrote 
the committee (by letter addressed to him in Hawaii) 
acknowledging receipt of his letter of July 25th and 
saying with reference to the said notes “Swartzell, 



Rheem and Hensey Company having refused to accept 


same at this time, and about which we understand 
they are writing you.” (Rec. 17.) On the same day, 
August 9, 1929, Swartzell, Rheem and Hensey Company 
wrote the committee “We have conferred with the 
Trust Company and they are willing to hold tlfese 
notes for collection for you until you have made arrange¬ 
ments for the substitution for the company in ybur 
place.” (Rec. 17.) The statement as to the substi¬ 
tution of the company in place of the committee refers 
to a statement made in the committee’s letter to 


Swartzell, Rheem & Hensey Company of July 25, 

1929, in which he stated “I intend to apply to the court 
to have the Trust Company take it over.” (Rec. 44.) 

The Wardman and Bones notes matured March 14, 

1930, but interest was paid on said notes to September 
14, 1930. (Rec. 15.) November 28, 1930, the com¬ 
mittee filed his report under Equity Rule 69, the stjune 
having been executed in Hawaii November 17, 1930. 
(Rec. 3.) In the said report he made the following 
statement with respect to the Wardman and B(j>nes 
notes: “Date of maturity. Was March 14, 1930. 
Tried to obtain court’s permission to reinvest in similar 
security, but have not heard. Apparently aonq as 
interest continues.” In said report the committee was 


required by the printed form to show “whether the 
trust funds or securities referred to herein were received 


by you in the same form as parts of the trust estatb, or 
reinvestments made by you.” As to this, the committee 
reported: “Original form unless Wardman-Bones note 
reinvested by court’s permission.” (Rec. 4.) 

June 1, 1931, the committee filed a petition setting 
forth his reasons for wishing to be discharged as qom- 
mittee and steps that had been taken with a view to 
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securing someone to act in his stead, and prayed the 
court to accept his resignation and appoint some in¬ 
stitution or person in his stead. (Rec. 6.) July 15, 1931, 
the court appointed a guardian ad litem. (Rec. 37.) 

May 9, 1932, the court appointed Louis 0. Hodges, Jr., 
as committee in the place and stead of Lorain Anderson 
(Rec. 7), and said order directed the committee to file 
his final account, and authorized and directed the 
Auditor in reporting on said account to recommend 
suitable allowance to Frederick A. Fenning for services 
as counsel and to Howard Boyd for services as guardian 
ad litem. April 24, 1933, the Auditor filed his report 
on the final account of the committee (Rec. 11), and on 
May 2, 1933, Louis 0. Hodges, Jr., filed exceptions to 
the Auditor’s report. (Rec. 27.) June 5, 1933, the 
court passed an order overruling exceptions, confirming 
the Auditor’s report, and directing payment of counsel 
fee and fee of the guardian ad litem, to which order an 
exception was taken and an appeal noted. (Rec. 29.) 
A further order of the court was passed June 5, 1933, 
authorizing the payment from the funds of the ward for 
the expenses of Lorain Anderson incident to the afore¬ 
mentioned appeal, and the employment of counsel, to 
which order Louis 0. Hodges, Jr., noted an exception 
and an appeal (Rec. 31). 

Questions Presented by this Appeal. 

The orders appealed from are the order of June 5, 
1933, approving and confirming the Auditor’s report, 
including recommended allowances for counsel fee, for 
services of guardian ad litem and for Auditor’s fee and 
expenses (Rec. 29); and the order, likewise dated June 
5, 1933, directing the present committee to pay from the 
funds of the ward the expenses of Lorain Anderson, 
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former committee, in connection with this appeal, and 
authorizing said Lorain Anderson to employ counsel in 
the matter of this appeal, at such compensation as rrjiay 
later be determined by the court. (Rec. 31.) 

The argument on behalf of the appellee, responsiv^ to 
appellant’s brief and in the order of presentation therein 
adopted, will be in five divisions: (1) Appellee was 
diligent in the management of the estate; (2) Appellee 
established his right to acquittance; (3) The record 
shows no loss attributable to appellee; (4) The allowance 
for counsel fee was moderate and proper; and (5) The 
court was within its authority in ordering appellee’s 
costs of printing and counsel fee paid from funds of the 
estate. 

ARGUMENT 

Appellee was diligent in the management of the estate. 

Appellant contends that appellee was under the burden 
of showing that he had used diligence in the manage¬ 
ment of the estate. The answer to this contention is 
that the appellee sustained that burden, and his proof 
convinced the Auditor and the lower court. Appellant 
contended before the Auditor that appellee did not use 
diligence. As to this the Auditor held “But the Auditor 
finds that the showing made is insufficient to su 
this contention.” (Rec. 26.) Appellee acted t 
would with his own funds. (Rec. 24.) He testified “I 
have administered it to the best of my ability and Ipve 
never accepted any remuneration.” (Rec. 52.) 

Appellant cites in this connection three cases, viz: 

Ralston vs. Easter , 43 App. D. C. 513, which is not in 
point as it was a case in which one of the trustees, quite 
properly, was held liable for the improper handling of a 
trust fund by his co-trustee; 
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Johns vs. Herbert, 2 App. D. C. 485, in which the court 
used the language quoted by appellant on page 15 of his 
brief but in reversing the lower court, it is apparent 
that such reversal had no reference to the merits of the 
case then under consideration for the Court of Appeals 
added: “Without intending to intimate an opinion upon 
the merits of the case as they may hereafter be disclosed, 
we think that the allegations of the bill are sufficient to put 
the defendant upon his answer.” (Italics ours); and 

In re Kline, 280 Pa. 41, in which the court held that a 
trustee “Is liable for a gross or supine negligence or 
willful default.” In this latter case, there w’as ample 
evidence of supine negligence for the testamentary 
trustee had failed to take control of an estate for a period 
of about four years from the death of the testator. This 
has no similarity to the case at bar. In the Kline case 
the court further said “The trustee is required to exercise 
common skill, common prudence and common caution 
and is not liable when he acts in good faith as others do 
with their own property.” As has been pointed out, 
appellee testified that he acted as he would with his 
own funds. (Rec. 24.) 

The record shows that when the appellee received the 
letter from Swartzell, Rheem and Hensey Company of 
October 5, 1928, he replied and authorized the National 
Savings and Trust Company that if the said notes should 
be taken up the proceeds were to be placed to his com¬ 
mittee account. The National Savings and Trust 
Company replied that Swartzell, Rheem and Hensey 
Company had refused to accept the notes. (Rec. 18.) 
The notes had not matured. Interest continued to be 
paid. The notes w*ere still at the National Savings and 
Trust Company deposited for collection to the credit of 
the committee’s account. (Rec. 18.) 
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A guardian or trustee in regard to the property in his 
hands, is bound to act honestly and faithfully ahd to 
exercise a sound discretion such as men of ordinary pru¬ 
dence and intelligence exercise in their own aifairs. 
(Lamar vs. Micou, 112 U. S. 452.) There is no suggestion 
in this case that the appellee did otherwise. 

Appellee established his right to acquittance. 

Again on page 17 of his brief, appellant maintains that 
appellee was negligent and he cites several cases. From 
an examination of these cases it is clear, we submit, that 
they have no bearing upon the case at bar. 

Mades vs. Miller, 2 App. D. C. 455, has no application 
or pertinency, for in that case the executors held a fund 
for more than five years after the time they should have 
distributed and the court held them accountable for 
interest. 

Richardson vs. Van Auken , 5 App. D. C. 209. In this 
case the fiduciary kept no accounts. It is to thjs fact 
that the quotation of appellant on page 19 of his brief 
applies. It should be noted, however, that in the 
Richardson vs. Van Auken case the Court of Appeals 
sustained the Auditor and the lower court. 

Stewart vs. McMurray, 82 Ala. 269. The guardian 
during the Civil War took confederate currency. The 
appellant quotes from the decision to the effect thai there 
was failure of proof that the guardian made any effort 
to collect either the principal or interest on claims which 
would at that time have been paid, if at all, in confederate 
currency. The opinion of the court states that “Any 
balance that may be found due should be scaled d<}>wn to 
actual value or purchasing power at the time bf the 
devastavit or conversion.” 

Alcon vs. Koons , 42 Ind. App. 537, was a proceeding 
against a guardian of a lunatic. Certain real estajte had 
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been sold under foreclosure proceedings prior to the 
appointment of the guardian and it was alleged that the 
guardian had made no reasonable effort to sell his 
ward's equity within the year allowed for redemption. 
It may be that under the circumstances of that particular 
case the evidence showed that the guardian w*as charge¬ 
able with notice as to the expiration of the period of 
redemption. No such feature is involved in the case at 
bar. Conclusions of law are based upon facts not upon 
inferences. And the facts in the case at bar fail to 
establish any degree of negligency on the part of appellee. 

Appellant, on page 21 of his brief, says with regard to 
the Wardman and Bones’ notes “the fact is that the 
notes are worthless.” Later, on the same page, this is 
modified by the statement “Although, in our opinion, 
the record shows the worthlessness of the notes, . . .” 

The record does not show the worthlessness of the notes 
and there is nothing in the record to indicate that they 
are worthless. Appellant had full opportunity to point 
out any error made by the Auditor in his argument of 
the case before the lower court. He made ample and 
extended exceptions to the Auditor’s report and all of 
his exceptions were overruled. 

The record shows no loss attributable to appellee. 

Appellant states that at the time the Auditor filed his 
report the Wardman and Bones notes were outlawed 
by the statute of limitations. Under Section 341 of the 
Code of Laws for the District of Columbia it is clear 
that the statute of limitations has not run nor will it 
run for several years against this property. Again on 
page 22 of his brief, appellant says “the evidence show r s 
that the money was paid to Swartzell, Rheem and 
Hensey Company; that it could have been collected from 
that firm had due diligence been used; and that the ap- 
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pellee ratified the collection by giving them authority 
to make it.” 

Most emphatically the record does not show, nq'r was 
there such a showing in the evidence, that appellee gave 
any authority to Swartzell, Rheem and Hensey Com¬ 
pany to collect the money due on the notes. The letter 
addressed to the National Savings and Trust Company 
which bore date October 9, 1928, authorized the National 
Savings and Trust Company to turn over the no^es to 
Swartzell, Rheem and Hensey Company upon paybient. 
Appellant on page 22 of his brief complains that this 
letter was not mailed by the appellee until the following 
July. This lapse of time is explained by our previous 
reference to the correspondence in this matter, fetters 
addressed to the appellee having been sent to him in 
care of the National Savings and Trust Company pnd on 
board the U. S. S. LawTence and having been replied to 
by him from distant parts of the world to which he had 
been called as an officer on active duty in the United 
States Navy. (Rec. 11.) 

Appellant (page 23, brief) undertakes to put words in 
the mouth of the appellee and would have the court 
understand that the appellee said to Swartzell, ^theem 
and Hensey Company in effect “If you have collected, 
all right, deposit the money in the National Savings and 
Trust Company; if you have not collected, it is all right 
for you to do so.” 

Appellee submits that manifestly this is an unfair 
assumption on the part of appellant and is not warranted 
by the evidence or the record. Appellant concludes that 
his assumption just quoted is proven by the appellee’s 
testimony that he thought the proceeds of the notes 
“had been put back in similar securities.” It is important 
right here that the attention of this court be calledj to the 
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fact that what the appellee really did say in this regard 
was “I thought the court had probably put the money 
right back into similar securities, and that was the 
reason I was continuing to receive the interest.” (Rec. 
50.) (Italics ours). 

Nor is the case of Rheem vs. Allnut , 64 Fed. (2d) 548, 
cited by the appellant (page 23, brief), pertinent to the 
instant case, in any manner other than to indicate the 
diligence with which the appellee acted in filing claim 
with the Referee in bankruptcy. 

We come now to the contention that by the filing of a 
claim with the Referee in bankruptcy the appellee had 
elected, for and on behalf of his ward, not to pursue any 
other course other than against the estate of Swartzell, 
Rheem and Hensey Company. This is not sustained by 
the evidence. In the first place, the claim was not filed 
against the makers of the notes or against the property. 
All the rights of the ward against the makers of the notes 
and against the property were preserved. 

‘'Where the actions against the different 
persons are not inconsistent, the doctrine of 
election of remedies has no application and the 
remedies against all persons liable may be 
pursued until satisfaction is obtained.” (20 
C. J. 17.) 

As has been pointed out, the right of action existed 
against the makers of the notes and against the property 
and was not affected by the filing of a claim against the 
bankrupts. 

“The doctrine of an election of remedies can 
not be applied between one of the parties to a 
contract and a third person, a stranger thereto, 
since it is applicable only to the parties to the 
contract.” (20 C. J. 18.) 
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Swartzell, Rheem and Hensey Company were in no 
wise a party to the contract. 

“To the proper application of this rule 
(election of remedies) at least three things are 
essential: (1) there must be in fact two or 
more co-existing remedies between which the 
party has the right to elect; (2) the remedies 
thus open to him must be inconsistent; arid (3) 
he must, by actually bringing his action or by 
some other decisive act, wdth knowledge of the 
fact, indicate his choice between these incon¬ 
sistent remedies.” (20 C. J. 19.) 

All of these elements are absent in the case now before 
the court. | 

i 

“The doctrine of election of remedies applies 
only where there are two or more remedies, all 
of which exist at the time of election, and w’hich 
are alternative and inconsistent with each other 
and not cumulative, so that, after the proper 
choice of one, the other or others are no longer 
available.” (9 R. C. L. 958.) 

Although the doctrine of election of remedies 
is a long observed and deeply entrenched rule of 
procedure, it has never been a favorite of equity; 
the scope of the rule should not be extended as 
the doctrine itself is harsh and now largely 
obsolete. (Friederichsen vs. Renard , 247! U. S. 
207). ! 

“This rule (that one may not take contradic¬ 
tory positions) it will be observed requires not 
only that the remedies be inconsistent bujt such 
that the adoption of one will amount to a com¬ 
plete denial or negation of the other. It has no 
application where the remedies are concurrent 
and involve distinct matters either of w'hich 
may call for independent relief.” (Roller vs. 
Murray, 46 App. D. C. 246.) 



12 


It is the contention of appellee, and he believes it 
established beyond all doubt, that by filing a claim against 
Swartzell, Rheem and Hensey Company in bankruptcy 
he did not make an election of remedies nor did he make 
an attempt to do so, and it may be important in this 
regard to observe that he was without authority to make 
an election had he been disposed so to do. 

“Because the election is a judicial and not 
a ministerial determination. A choice is in¬ 
volved. A right to elect for a lunatic does not 
flow from a mere power to manage his property 
for that implies a title to the thing to be 
managed; nor does it flow from a right to sue 
for and recover property of the lunatic.” (In 
re Reeves , 10 Del. Ch. 324 and confirmed on 
appeal.) 

A court of Chancery may make an election for 
a lunatic. (1 Pomeroy on Equity Juris¬ 
prudence.) 

Election for an insane person can be made 
only by the Court. (McCartney vs. Jacobs, 
288 Ill. 568.) 

For the reasbns as hereinbefore expressed and on the 
authority as cited, it is clear that there was no incon¬ 
sistency in the filing of a claim against Swartzell, Rheem 
and Hensey Company and continuing such rights as the 
lunatic had against the makers of the notes and against 
the property and we must deny that as alleged by ap¬ 
pellant (page 27, brief) there was an “attempt of the 
Auditor” to make the showing as therein set out. The 
record is clear and convincing, we respectfully submit, 
that the Auditor, after extended hearings, made a 
careful and lucid determination of the facts as brought 
out in the evidence, and after argument this was con¬ 
firmed by the court. 
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Concluding this portion of appellant’s argument, he 
refers to Terry vs. Buek, 57 N. Y. S. 980, contending 
that this case shows that one may not pursue two incon¬ 
sistent remedies. With that we are in accord, and ip that 
case the remedies were inconsistent, while in the irtstant 
case there was no inconsistency. 

I 

The allowance for counsel fee was moderate and proper. 

I 

Appellant (page 28, brief) goes into financial details to 
show how much there was in the estate by way of cash 
on hand, and that there was a bill pending against the 
estate for something less than the cash on hand and then 
undertakes to say that it will be impossible to pay the 
fees allowed to counsel, to the guardian ad litem, and to 
the Auditor. Appellant totally ignores the fac^ that 
the record in this case shows (Rec. 14) that the ward has 
real estate at Bradenton, Florida, assessed at $8,000, 
property in Boone, Iowa, assessed at 81,150, 7 shares 
preferred stock Florida Power and Light Company, 128 
shares common stock Gandy Bridge Company and 3 
shares of stock of Pennsylvania Railroad Company. 
While this reference to the ward’s estate ha3 been 
omitted from appellant’s brief, the fact that the estate 
existed is in the record and was before the Auditor and 
was before the lower court and the conclusion is irre$Ltible 
that in the light of this knowledge the Auditor deemed it 
proper to make the recommendation that he did make 
with respect to counsel fee and the low^er court considered 
it proper to adopt such recommendation. This is a 
matter clearly in the discretion of the court. “The 
matter of the allowance of counsel fees is in the discretion 
of the court, and ordinarily he (guardian or comibittee) 
is allowed reasonable counsel fees, in the management of 
the estate, as on the accounting.” (32 C. J. 702.) 
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Appellant makes an unsupported statement (page 30, 
brief) indicating that the work done by the Auditor 
“was the result of the appellee’s indifference, unwilling¬ 
ness and inability to file a proper account himself.” 
This is not supported by reference to the record and there 
is nothing in the record to show any indifference or any 
unwillingness on the part of the appellee. There is in the 
record reference to what may be regarded as “inability” 
in the matter of filing an account and that is the sworn 
statement of appellee (Rec. 11) that as an officer of the 
Navy he was constantly moving from place to place and 
could not keep his records with him at all times and also 
for a long period he was seriously ill and unable to give 
attention to business matters. 

The court was within its authority in ordering 
appellee’s cost of printing and counsel fee 
paid from funds of the estate. 

Appellant considers it a “novel question” as to 
whether the court below was within the law in directing 
that the appellee’s cost of printing and counsel fee on this 
appeal be paid from the funds of the estate. Far from 
being a novel question, the matter was most positively 
under the jurisdiction of the lower court. It was the 
court and not the committee that was in direct and 
absolute control of the estate of the ward. The court 
had entrusted certain duties to the committee. The 
court approved that which the committee had done. 
By its decree it absolved him from all suggestion of 
negligence. The court then was in the position of 
maintaining the integrity of its own act. After consider¬ 
ing the exceptions that had been filed to the Auditor’s 
report and after hearing argument of counsel for the 
appellant, the court decreed that the appellee, Lorain 
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Anderson, was entitled to be and should stand released 
and discharged as committee and it approved and 


directed payment to counsel and to the guardian ad 
litem as by the Auditor recommended. The pourt 
having come to this conclusion, and having signed its 
decree to that effect, appellant then noted an appeal. 
This appeal was not from the Auditor’s report nor from 


the account of the appellee as committee but it was an 


appeal from a decree of the court below. The jcourt 
below clearly was entitled to defend the integrity of its 
own decree in the appellate court. This could only be 
done by the court authorizing and empowering 
such defense to be made. The estate of the ward was in 
the custody of the court below and the court by its decree 
had acted with respect to that estate. Upon an attempt 
being made to question or disturb that decree, it inani- 
festly was proper for the court below to direct that at 


the expense of the estate the decree be defended. 

The cases of Reid vs. Dodge , 44 App. D. C. 558, 
Haines vs. Hay , 169 Ill. 93 and Gomez vs. Gomez , 20 
N. Y. S. 901, cited by appellant, have no bearing upon 
this subject for it is one that is clearly within the dis¬ 


cretion and control of the lower court as evidenced by 


the following cases which the appellee cites: 

“The court acts as parens patriae , armed 
with the power of the State, and committees 
and trustees are only its instrumentalities to 
carry its orders into effect.” (Mackey vs. 
Peters , 22 App. D. C. 341.) 

“The committee or guardian being a mere 
officer of the court, he is at all times subject to 
the supervision and control of the court appoint¬ 
ing him, in everything that pertains tp the 
management of the ward’s estate, or to his 
person.” (32 C. J. 667.) 
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“The rule that the committee or guardian is 
subject to supervision of the court is particu¬ 
larly applicable to his management of the 
estate.” (32 C. J. 693.) 

“Ordinarily the judgment of the lower court 
will not be disturbed where there is substantial 
evidence to sustain it, unless it is contrary to 
the preponderance of the evidence.” (32 C. J. 
704.) 


CONCLUSION. 

There is nothing in the record or the evidence in this 
case to show the appellee as chargeable with bad faith 
or negligence. He discharged his duties to the satis¬ 
faction of the lower court. In the opinion of the lower 
court, that fact was established as is evidenced by the 
decree of acquittance signed by the lower court. The 
Auditor heard all of the evidence, witnesses were ex¬ 
amined in his presence, the appellee appeared before the 
Auditor and made his sworn statement, appellant and his 
counsel were present and were heard by the Auditor, 
after all of which the Auditor rendered his report based 
upon the testimony and the evidence. Thereupon, the 
lower court, sitting in judgment, considered all the 
exceptions that were filed to the Auditor's report, listened 
to the argument of counsel who filed such exceptions, 
and then by its decree the lower court determined that 
its appointee, as an arm of the court, had faithfully 
discharged his duties. Thereupon, the appellant, whose 
only status in this case is likewise an arm of the court,— 
for he is the present committee—appealed to this 
tribunal. The court had appointed Lorain Anderson to 
serve under its direction in the management of the estate 
of a ward of the court. Upon his resignation the court 
appointed another—Louis 0. Hodges, Jr.—to serve in 
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the same capacity. The court approved the service 
rendered by Committee Anderson whereupon Committ)ee 
Hodges, although but an instrumentality of the court, 
challenged the right of the court to perform the duties 
imposed upon the chancellor by the statutes. Tpe 
judgment of the lower court made under such circum¬ 
stances should be affirmed. 

It is respectfully submitted that the court below was 
not in error in its decrees from which this appeal was 
taken and that the decrees appealed from should be 
affirmed, with costs. 

FREDERICK A. FENNING, 
Attorney for Lorain Anderson , Appellee .| 
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At the argument of this cause, the 
raised as to whether it could be said th; 
was negligent and failed to use due prudence by reason 
of leaving the proceeds of the Forty-five Hundred dol¬ 
lars ($4,500.00) Wardman & Bones notes at the office 
of Swartzell, Rlieem & Hensey Company. This meino- 
randum is filed for the purpose of calling to the Court’s 
attention the provisions of the equity rules in regard 
to reporting and investing trust funds. The appellant 
contends that a mere inquiry by the appellee in 1928, 


question ivas 
t the appellee 
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after lie had been notified that the notes were to be paid 
in advance, or an inquiry as to why the notes were not 
paid at their maturity on March 14, 1930, would have 
disclosed that the proceeds of the notes were on de¬ 
posit at Swartzell, Rheem & Hensey Company. It 
would then have become the duty of the appellee to 
obtain this monev from Swartzell, Rheem & Hensev 
Company and invest it in accordance with the rules of 
the Supreme Court of the District of Columbia in re- 
gard to the investment of trust funds. It would further 
have been his duty to make a report to the Court on 
receipt of the fund. 

Rule 70 of the Supremo Court Equity Rules pro¬ 
vides : 


“Whenever it shall appear that a fund in the 
hands of a receiver, trustee, committee, or other 
fiduciary will remain undistributed for a period 
exceeding ninety da vs from the receipt thereof bv 
him, he shall, within thirty days after such receipt, 
report to the court, in writing, under oath, the 
amount of such fund, where and in what name de¬ 
posited, and the period for which it will probably 
remain undistributed, and the court may thereupon 
make such order with respect to the disposition 
thereof as to it shall seem proper.” 


It therefore appears that upon receipt of the pro¬ 
ceeds of the notes, it was the appellee’s duty, inasmuch 
as the money was not to be distributed within thirty 
days, to report the receipt of the money to the Court. 
The money should then have been invested in accord¬ 
ance with Rule 71, which provides: 

“Investments of trust funds, unless otherwise 
provided in the instrument creating the trust, or 
except under extraordinary conditions set forth 
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fully to the court, will ordinarily be sanctioned 
onlv when made in the securities following.” 

I 

Following the above portion of Rule 71, is a list j of 
the authorized investments. Tliev are as follows: 
United States bonds, State and Territory bonds, county 
bonds, city, town and other municipal bonds, railroad 
bonds, equipment bonds, street railway bonds and 
mortgages on real estate. 

It will be seen from a study of the foregoing that 
it would not be a proper investment for the appellee, 
as committee, to leave the proceeds of the notes on de¬ 
posit at Swartzell, Rlieem & Hensey Company. The 
money should have been invested in proper securities 
and not merely left on deposit with a real estate invest¬ 
ment company. 

It should be called to the Court’s attention that tjiis 
is not a situation similar to that which has been foujnd 
in the Swartzell, Rlieem & Hensey Company cases here¬ 
tofore presented to this Court, and in which Swartzell, 
Rlieem & Hensev Companv reinvested the moneys of 
its clients in new notes. The money belonging to this 
estate was not reinvested in new mortgage notes, tyut 
was merely kept on deposit at Swartzell, Rheem & H|n- 
sey Company, which was not even a bank. 

Appellant therefore respectfully submits that un4er 
the rule as stated in Ralston v. Easter, 43 App. D. C. 
513, Johns v . Herbert , 2 App. D. C. 485, and In re 
Kline, 280 Pa. 41, all of which cases are cited in tjhe 
appellant’s brief, it was the appellee’s duty to kqep 
advised of the condition of the notes, to make inquiry 
why' they' were not paid, at least at their date of njLa- 
turity, if not in October, 1928, to collect the proceeds 
of the notes, and to invest them in accordance with the 
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rules of the Court. His failure to do so was negligence 
which caused a loss to the estate and for which he 
should be charged. As stated in Ralston v. Easter , 
supra, it is not sufficient excuse that he relied upon the 
integrity of Swartzell, Rheeni & Ilensev Company, nor 
is it sufficient that they were a concern of high reputa¬ 
tion for integrity and honest dealing. 

Respectfully submitted, 

George C. Shixx, 

Attorney for Appellant. 




